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Art.  I — 1.  Minutes  of  the  Proceedinf/s  of  the  House  of  Commons^ 
July  5,  1 815. 

2.  Minutes  of  the  Proceedings  of  the  House  of  Commons,  Aug. 
5,  1845. 

3.  Minutes  of  the  Proceedings  of  the  House  of  Lords,  July 
10,  1845. 

4.  Report  from  the  Select  Committee  {of  the  House  of  Lords') 
appointed  to  search  for  Precedtnts  in  reference  to  the  Petition  of 
'J'hoinas  Baker  for  proUction, 

5.  Minutes  of  the  Proceedings  of  the  House  of  Lords,  \0lh  and 
\Ath  of  July  1845. 

6.  iMrd  Brougham' s  Speech  on  Privilege  of  Parliament.  fVith  his 
Protest  against  the  decision  of  the  House  of  Lords.  July 
1845. 

n'^HE  proceedings  of  both  Houses  of  Parliament  above  re- 
ferred  to,  show  that  persons  who  conceived  themselves  in¬ 
jured  by  false  evidence,  {riven  against  them  behind  their  backs,  to 
Committees  of  either  House,  broujrht  actions  for  the  purpose  of 
vindicatinjr  their  character  from  the  slander;  and  that  each  House» 
on  being  informed,  by  petition  of  the  party  sued,  that  such  ac¬ 
tion  had  been  brought,  sent  for  the  Plaintitf  and  his  Attorney, 

.  and,  by  direct  menaces,  compelled  them  to  stay  their  actions, 
and  so  far  submit  to  the  imputations  which  the  evidence  had 
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brought  upon  them.  This  was  said  to  be  done  in  exercise  of 
I’rivilejje  of  Parliament. 

The  fact  cannot  fail  to  awaken  the  most  serious  reflections  in 
all  constitutional  minds.  J'o  interpose  the  authority  of  either 
House  between  any  one  of  the  Queen’s  subjects,  and  the  re¬ 
medy  which  the  law  may  give  him  against  another  for  an  inva¬ 
sion  of  his  personal  rights,  would  appear  to  h  •  a  most  question¬ 
able  practice  ;  yet  the  step  was  taken  by  the  House  of  Commons 
almost  as  a  matter  of  course;  in  a  thin  house,  towards  the  close 
of  a  session,  with  scarcely  the  form  of  a  debate,  and  without  any 
diviMon.  This  vote  of  the  Commons  became  a  precedent  for  a 
similar  vote,  on  a  similar  occasion,  in  the  Lords.  1  he  greatest 
judicial  body  in  the  empire  was  strongly  warned  against  the 
proceeding;  they  did  not  adopt  it  till  a  Committee  had  examined 
and  reported  on  the  precedents  connected  with  the  subject. 
Their  report  will  be  noticed  hereafter.  'I'he  cause  of  alarm  is 
greater  from  the  powerful  opposition  oflfered  to  the  vote  by 
Lord  llrougham,  whose  Speech  is  before  us.  We  much  regret 
that  the  arguments  by  which  he  was  answered,  have  not  been 
also  publish)  d  with  the  authority  of  those  who  advanced  them. 

His  Lordship’s  Protest  does  not  allude  to  any  formidable  resis¬ 
tance  by  argument  from  the  supporters  of  the  vote ;  and  we 
think  that  he  is  likely  not  to  have  passed  over  in  silence  any 
strong  point  in  the  pleading  of  his  adversaries.  We  have  some 
reason  to  think  that  many  of  those  who  had  concurred  in  the 
reiolution,  were  of  opinion,  too  late,  that  they  had  done  wrong; 
not  only  in  proceeding  so  hastily  in  a  mutter  so  important,  but 
in  arriving  at  the  conclusion  which  was  adopted.  At  all  events, 
we  are  satisfled  that  public  opinion  must  be  directed  by  this 
valuable  document  to  the  imminent  and  extreme  danger  to 
which  important  rights  and  interests  stand  exposed. 

For  the  truth  can  no  longer  be  veiled  from  sight  by  mysteri¬ 
ous  generalities:  we  are  distinctly  warned — should  we  not  rather 
say  threatened?  Members  of  Parliament,  in  both  its  Chambers, 
high  in  office  and  eminent  in  station,  conspicuous  for  talent,  dis¬ 
tinguished  in  those  professions  which  exercise  most  influence  over 
the  community — men  ditfering  in  all  political  opinions,  and  con¬ 
nected  with  every  party — have  for  the  Hrst  time  united  their  voices 
in  maintaining  this  proposition, — That  Englishmen  are  hereafter 
to  enjoy  their  liberties,  their  properties,  and  their  reputation, 
not  according  to  the  rules  of  any  known  law,  but  at  the  mere  will 
and  pleasure  of  a  majority  in  either  House  of  Parliament. 

This  proposition  was  certainly  deducible  as  an  inevitable  corol¬ 
lary  from  the  assertion  of  Privilege  formerly  put  forth  ;  since  he 
who  claims  the  right  of  sole  judgment  on  the  extent  of  his  own 
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privilfjjcp,  and  to  declare  tliem  without  appeal  in  each  particular 
juncture,  virtually  claims  authority  to  silence  all  tribunals  and 
supersede  all  law.  But  this  was  reasoning  and  inference,  'i'he 
most  apprehensive  little  expected  to  hear  the  principle  boldly 
avowed,  and  to  behold  it  in  active  operation. 

Let  us  suppose  a  possible  case  under  circumstances  of  daily 
occurrence.  A  new  law  has  passed;  adverse  interests  were  to  he 
reconciled,  and  were  protected  by  its  various  clauses, —  reluctantly 
submitted  to,  by  reason  of  the  opposing  influences.  With¬ 
out  mutual  sacrilices,  the  hill  must  have  been  thrown  out.  The 
battle  was  obstinately  fought,  but  has  been  lost ;  or  rather  the 
law  is  the  fruit  of  negotiation  and  compromise.  The  law  has 
settled  the  (piestion.  But  what  if,  afterwards,  either  of  the  ex¬ 
tinguished  interests  should  be  patronised  by  Privilege?  What 
if  either  Ilou-e  should  resolve  that  the  subject-matter  was  of 
its  own  exclusive  cognisance?  'I'hat  the  construction  of  acts 
relating  to  it,  or  of  all  such  clauses,  or  of  all  railway  acts, 
belonged  solely  to  its  jurisdiction  ?  That  if  any  suitor  proceeded 
to  enforce  the  light  given  him  by  the  law,  he  and  his  counsel 
and  attorneys  should  lie  sent  to  prison  ?  That  the  judges,  who 
in  the  execution  of  their  duty  dared  to  decide  on  the  point, 

•  should  !-hare  their  fate? 

'1  he  advocates  of  Privilege  will  condemn  the  very  supposition 
as  monstrous.  They  admit  that  such  a  course  would  be  wrong, 
and  for  that  reason  could  not  be  taken.  This  is  not  what  they 
w  ished  or  intended,  nor  any  thing  at  all  resembling  this.  They 
only  wished,  modest  and  considerate  as  they  are,  to  set  up  an 
arbitrary,  unlimited,  uncontrollable  power.  Hear  what  was  said 
by  one  of  these  grave  judicial  organs,  whose  encouraging  and 
reiterated  dicta  were  the  food  on  which  these  swelling  preten¬ 
sions  fed.  In  the  reign  of  Queen  Anne,  Mr  Justice  Powys,  dif¬ 
fering  from  the  Chief- Justice,  as  his  other  two  brethren  also  did, 
thus  deals  with  one  of  the  objections  to  the  warrant  issued  by  the 
House  of  Commons  for  the  imprisonment  of  John  Paty.  ‘The 
‘  second  objection  is,  that  if  this  court  cannot  judge  of  the  com- 
‘  mitments  of  the  House  of  Commons,  and  such  a  commitment  is 
‘  good,  they  may  stop  the  whole  course  of  law,  and  take  upon  them 
‘  adespotic  power.  But  thisis  a  very  foreign  supposition,  and  ought 
‘  not  to  be  said  by  any  Englishman.  The  House  of  Commons 
‘  are  a  great  branch  of  the  constitution,  and  are  chose  by  our- 
‘  selves,  and  are  our  trustees;  and  it  cannot  be  supposed,  nor 
‘  ought  to  be  preMimed,  that  they  will  exceed  their  bounds,  or  do 
‘  any  thin;/  a)niss.'  And  such  language  has  been  employed 
during  the  late  controversy  ;  Do  not  be  so  uncharitable  as  to 
fancy  that  we  shall  abuse  an  arbitrary  power ;  we  want  nothing 
but  the  use  of  it. 
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We  do  not  propose  to  discuss  the  question  whether  arbitrary 
power  can  be  safely  trusted  to  a  popular  assembly,  subject  to  so 
many  influences  from  within  and  from  w  ithout.  But  we  propose 
briefly  to  meet  the  arjjument  by  the  fact — the  argument  that  no 
danger  of  abuse  needs  be  feared,  by  the  fact  that  it  has  frequently 
occurred.  For  this  purpose  we  shall  exhibit  a  list  of  cases,  in 
w  hich  the  English  House  of  Commons,*  acting  on  a  claim  of  Pri¬ 
vilege,  sometimes  allowed  by  law  and  public  opinion,  and  some¬ 
times  condemned,  has  grossly  perverted  the  privilege,  as  claimed 
by  themselves  : — a  set  of  precedents  to  be  eschew  ed  :  a  bead-roll 
of  decisions  which  no  honest  or  rational  men  could  uphold  :  a 
series  of  facts  disgraceful  to  our  country,  in  which  the  people’s 
own  trustees,  chosen  by  themselves,  have  assumed  a  despotic 
power  ;  and,  against  the  presumption  above  prescribed  by  the  reve¬ 
rend  Judge,  hare  exceeded  their  bounds,  have  done  every  thing 
amiss,  have  trampled  deliberately  upon  the  first  principles  of 
justice.  We  speak  of  times  anterior  to  August  1841,  when  the 
present  Parliament  was  called  into  existence. 

'I’horpe’s  case  was  in  the  reign  of  Edward  IV.,  in  which 
Parliament  consulted  the  judyes  on  the  course  they  ought  to  take 
upon  the  arrest  of  their  own  Speaker;  but  the  judges,  with  many 
professions  of  the  most  profound  respect,  declared  that  that 
great  assembly  w'as  the  best  and  sole  judge  of  its  ow'ii  privileges. 
That  case  may  be  safely  left  to  the  commentaries  of  Lord 
Holt,  and  to  the  following  description  of  the  Parliaments  of 
that  time,  as  given  by  Lord  Brougham,  in  his  Political  Phi¬ 
losophy. 

•  Tlie  conduct  of  the  Parliament,  both  Lords  and  Commons,  in  the 
times  of  which  we  have  been  treating,  was  as  bad  as  possible  in  all  par¬ 
ticulars  save  what  related  to  their  own  privileges.  The  nation  cun  never 
be  sutliciently  grateful  for  the  steadiness  with  which  they  then  persisted 
in  establishing  their  legislative  rights,  and  their  title  to  interfere  in  the 
administration  of  public  utfairs.  But  their  whole  conduct  towards  indivi- 
dualsand  parties,  theusethey  made  of  theirpower,  wasalniost  alwuysprolli- 
gate  and  unjust  in  the  greatest  possible  degree.  During  all  Uichard  ll.’s 


*  This  observation  is  confined  to  England.  In  Ireland,  it  is  well 
known  that  the  House  of  Commons,  in  tlie  18lh  century,  came  to  a  vote 
that  any  clergyman  claiming  agistment  tithe  was  a  traitor  and  enemy  to 
his  country,  and  to  the  Protestant  interest.  They  acted  on  this  vote ; 
and  clergymen  were  severely  punished  for  claiming  a  property  as  indis- 
putairly  their  own,  as  the  land  that  may  have  been  vested  in  a  railway 
company,  by  an  act  which  received  the  royal  assent  last  August,  belongs 
to  that  company ;  or  the  patrimonial  estates  of  peers  and  members  of  Par¬ 
liament,  to  their  hereditary  owners. 
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reign,  all  Henry  VI.’s,  all  Edward  IV.’s  and  Ricliard  III.’s,  up  to  the 
accession  of  Henry  VI I.,  they  blindly  followed  the  dictates  of  the  fac¬ 
tion  which  had  the  upper  hand — the  prince  whose  success  in  the  field 
had  defeated  his  competitors,  the  powerful  chief  whose  authority  pre¬ 
vailed  at  the  moment.  The  history  of  their  proceedings  is  a  succession 
of  contrary  decisions  on  the  same  question,  conflicting  laws  on  the  same 
title,  attainders  and  reversals,  consigning  one  day  ail  the  adherents  of 
one  party  to  con6scation  and  the  scaffold,  reinstating  them  the  next,  and 
placing  their  adversaries  in  the  same  cruel  predicament.  Thus,  in  1461, 
on  Edward  IV.’s  victory,  they  unanimously  attainted  Henry  VI.,  and  all 
his  adherents,  including  138  knights,  priests,  and  esquires,  as  well  as 
princes  and  peers,  and  declared  all  the  Lancastrian  princes  usurpers.  A 
few  years  after,  both  Edward  IV.  and  Henry  VI.  were  actually  prisoners 
at  one  and  the  same  time.  The  next  year  Edward,  who  had  not  re¬ 
gained  his  freedom  and  his  crown  for  many  months,  was  fain  to  fly  the 
realm,  when  all  his  adherents  were  attainted  without  exception.  Richard 
III.,  notwithstanding  the  unusual  horror  excited  by  his  manifold  crimes, 
after  a  few  months  wearing  the  crown,  which  he  had  been  offered  by 
many  of  the  Lords  and  some  citizens  and  gentlemen,  hut  by  neither 
house  of  the  legislature,  found  it  quite  safe  to  assemble  a  Parliament, 
which  at  once  recognised  his  incurable  title,  and  attainted  all  his  ad¬ 
versaries.  When  the  Earl  of  Richmond  defeated  and  killed  him  at 
llosworth,  and  took  the  crown  offered  him  by  the  soldiers  on  the  field 
of  battle,  the  Parliament  immediately  reversed  all  the  attainders  of  the 
Lancastrians,  and  declared  the  princes  of  that  house  to  have  been  law- 
fully  seized  of  the  crowm.  Nay,  the  Commons  settled  tonnage  and 
poun<hige  on  him  for  life.  They  however  added  as  a  kind  of  condition, 
in  which  the  Lords  concurred,  and  to  w  hich  he  assented,  that  he  should 
strengthen  his  confessedly  had  title  to  the  crown  by  marrying  Elizabeth, 
the  representative  of  the  York  family.  At  the  same  time,  partly  as  a 
means  of  finance,  somewhat  inconsistently  with  their  opinion  of  the  York 
title,  they  attainted,  that  is,  confiscated,  thirty  of  the  York  party,  on  the 
unreasonable  and  indeed  unintelligible  ground  of  having  been  in  rebellion 
against  Henry  w  hen  he  was  only  a  private  gentleman,  Earl  of  Richmond. 
But  it  is  to  he  observed  that  the  statute  limiting  the  crown  to  Henry 
and  the  heirs  of  his  body,  was  made  by  the  assent  of  the  Lords  at  the 
request  of  the  Commons.’ — (Vol.  iii.  p.  248.) 

From  these  unsettled  times  let  us  pass  to  the  17th  century. 
Edward  Floyd,  in  1G21,  a  justice  of  peace,  and  a  gentleman  of 
good  estate  in  Salop,  was  impeached,  before  the  Commons,  for 
uttering  uncivil  speeches  tow’ards  the  Prince  and  Princess  Pala¬ 
tine,  the  son-in-law  and  daughter  of  King  James  I.  His  crime 
consisted  in  saying — ‘  I  have  heard  that  Prague  is  taken,  and 
‘  Goodman  Palsgrave  and  Goodwife  Palsgrave  have  taken  to 
‘  their  heels  and  ran  away ;  and,  as  I  have  heard,  Goodwife  Pals- 
‘  grave  is  taken  prisoner  and  that  these  words  were  spoken  ‘  in 
‘  a  most  despiteful  and  scornful  manner,  with  a  sneering  and 
‘  scoffing  countenance,  and  with  a  purpose  to  disgrace,  as  much 
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‘  as  in  him  lay,  these  two  princes;’  and  the  like  at  other  times. 
Claiming  the  privilege  of  punishing  hy  pillory  and  fine,  on  what 
they  called  impeachment,  that  is,  an  impeachment  hy  themselves 
as  accusers  before  themselves  as  judges,  the  Commons  |)assed  a 
sentence,  calculated  to  efface  all  memory  of  those  misdeeds  of 
the  Star-Chamber  and  High  Commission  Court,  which  soon  after 
brought  about  the  Civil  Wars.  Their  resolution  was,  that  Floyd’s 
body  should  be  scourged,  tortured,  mutilated,  his  feelings  in¬ 
sulted,  and  his  estate  burdened  w  ith  a  fine  of  £1000. 

That  the  alfair,  between  judgment  and  execution,  was  wrested 
out  of  the  hands  of  the  House  of  Commons,  and  subsequently 
disposed  of  by  the  Lords,  who  maintained  with  some  heat  that 
this  sentence  was  a  deep  infringement  of  their  privileges,  only 
aggravates  the  enormity.  The  Commons  humbly  deferred  to  this 
claim  :  the  sole  judges  of  their  own  privileges  confessed  that  they 
had  volunteered  the  exercise  of  a  power  which  they  did  not  pos¬ 
sess.  They  however  entreated  their  Lordohips,  that  so  heinous  an 
offence  might  not  escape  condign  punishment;  and  the  Upj)er 
House,  profiling  by  the  example  of  the  Lower, — catching  the  in¬ 
fection  of  their  Protestant  zeal  and  loyal  indignation,  pro¬ 
nounced  a  still  severer  sentence.  Their  Lordships,  to  the  pillory 
and  exposure,  added  a  whipping  at  the  cart’s-tail.  Some  scru¬ 
pulous  peers,  a  small  mitiority,  would  have  excused  him  the  whip¬ 
ping,  because  Floyd  was  a  gentleman  :  none  appear  to  have 
thought  this  circumstance  any  oitjection  to  nailing  his  ears 
to  the  pillory,  or  parading  him  through  London  and  Westminster 
on  horseback,  with  a  placard  on  his  back,  with  his  face  towards 
the  beast’s  tail.  Their  Loidsbips  multiplied  the  fine  fivefold, 
declared  him  infamous  and  incompetent  to  be  a  witness,  and  di¬ 
rected  him  to  be  imprisoned  for  tbe  teim  of  his  life.  He  was  not, 
however,  in  fact  w  hipped,  though  in  all  other  particulars  the  sen¬ 
tence  was  rigidly  enforced. 

When,  in  the  course  of  some  great  constitutional  contest,  ab¬ 
horrence  of  the  judicial  misconduct  of  .Icfferies  and  Scroggs  had 
been  Ciiupled  with  the  wi>h  that  their  very'  names  might  l>e  blot¬ 
ted  out  from  the  memory  of  man,  Kr-kine  exclaimed, — ‘  No  !  let 
‘  them  be  held  in  everlasting  remembrance  !  let  them  be  handed 
‘  down  with  shame  and  execration  to  the  end  of  time  !’ — ISo  let  this 
hideous  story  of  the  sufferings  of  F.dward  Floyd  be  studied  as  an 
awful  ami  practical  lesson  !  A  lesson  to  the  community,  showing 
every  individual  to  what  he  may  be  exposeil  by  the  claims  of 
arbitrary  power;— a  still  more  affecting  lesson  to  the  humane, 
the  just,  the  enlightened,  of  the  excesses  of  guilt  and  infamy 
into  ivhich  they  may  be  pluttged  by  asserting  such  a  claitn. 
For  here  was  no  unwatcheii  drutiken  rabble,  no  sudden  impulse 
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of  excited  savages ;  we  have  the  recorded  deliberation  and  the 
public  conduct  of  the  knights,  citizens,  and  burgesses  ;  and  finally 
of  the  brave  peers  of  England,  the  most  cultivated  part  of  a 
highly  civilized  nation — the  statesmen,  the  lawyers,  the  land- 
owners  and  merchants — the  peers  and  prelates  of  a  country  long 
renowned  in  arts  and  arms,  the  contemporary  admirers  of  Shak- 
speare  and  Bacon,  the  patrons  of  Milton  and  Waller ; — all  the 
leading  men  in  a  wealthy  and  powerful  country,  which  even  then 
boasted  that  it  had  enjoyed  for  hundreds  of  years  the  inestimable 
blessings  of  law  and  liberty. 

The  reign  of  Charles  I.  gives  cause  for  much  reflection  on  the 
subject  of  Privilege.  The  Long  Parliament  met  in  1640,  and 
passed  many  valuable  laws.  The  abolition  of  the  Star-Cham¬ 
ber  and  High  Commission  Court,  and  of  the  right  of  the  Privy 
C'ouncil  to  try  criminal  matters,  is  enumerated  by  Lord  Broug¬ 
ham  among  the  ‘  great  and  glorious  achievements  of  this  re- 
‘  nowned  body.’  *  But  he  censures  all  their  subsequent  pro¬ 
ceedings,  as  ‘  framed,  and  possibly  intended,  to  alter  the  form  of 
‘  government.’  Nor  can  any  man  deny  that  some  of  their  claims 
of  Privilege  were  absurd — as  the  vote  that  Archbishop  Laud’s 
church  ceremonies  were  a  breach  of  the  privileges  of  the  House 
of  Commons  ; — some  treasonable — as  the  votes  to  levy  an  army 
against  the  King — if  the  constitution  was  considered  as  resting 
on  its  lawful  basis.f  The  defence  of  the  Long  Parliament  is, 
that  the  King’s  violations  of  the  law  had  thrown  the  constitution 
ofl"  its  bias,  and  proved  his  determination  to  rule  independent 
of  all  its  checks  and  controls.  If  they  were  justified  in  foro 
consrientia  for  their  resistance  to  this  overstrained  usurpation, 
under  the  name  of  prerogative,  by  opposing  to  it  the  only 
power  they  possessed — or  rather  by  setting  up  a  power  never 
used  before,  and  investing  it  with  the  venerable  and  well-known 
name  of  Privilege — their  proceedings  with  that  object  can  furtiish 
no  argument  for  the  extent  of  power  which  the  laws  and  consti¬ 
tution  will  recognise  in  jieaceful  times, 

Walpole  speaks  with  rapturous  admiration  of  Quin’s  answer 
to  the  question,  ‘  By  what  law  could  they  execute  the  King?’— 
‘  By  all  the  law’  that  he  had  left  them.’  The  law  of  necessity, 
which  supersedes  all  other  ;  the  law  of  self-defence,  of  which, 
however  applied,  the  unjust  aggressor  has  no  right  to  complain. 


*  Pol.  Phil.  Vol.  iii.  p.  276. 

f  Tlie  Long  Parliament  ba'l  become  executive  as  well  as  legislative, 
when  it  performed  some  of  its  boldest  operations, — sucb  as  condemning 
Paul  Best  to  death  for  denying  the  Trinity.  He  was  executed  by  virtue 
of  an  ordinance  in  1646,  not  under  a  vote  for  breach  of  privilege. 
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In  the  commencement  of  those  troubles,  if  the  Commons  could 
avert  arbitrary  power  by  no  other  means  than  the  pretence  of 
Privilege — if  that  weapon,  non  hos  qua»itum  muuus  in  n>>us,  was 
the  only  one -they  had  the  power  to  grasp — Pym  and  Hampden 
might  be  bound  to  wield  it,  however  repugnant  to  the  elemental 
constitution  of  a  mixed  government  acting  upon  known  laws ; 
yet  the  shades  of  these  great  men  have  been  preposterously  in¬ 
voked,  as  giving  a  sanction  to  interference  with  the  administra¬ 
tion  of  the  laws,  in  the  days  of  King  William  IV.  and  Queen 
•Victoria. 

Rulers  and  subjects  may  draw  lessons  of  public  morality  and 
expediency  from  these  tumultuous  periods ;  but  they  furnish  no 
precedents  that  can  be  applied  when  tbe  empire  of  the  law  is  re¬ 
established.  The  establishment  of  that  empire,  secured  by  the 
independence  of  the  judges,  is  perhaps  the  most  legitimate  ob¬ 
ject  of  those  struggles,  and  the  prize  not  too  dearly  bought  by 
all  the  horrors  that  accompanied  them.  They  had  hardly  ceased 
during  the  reign  of  Charles  II.,  or,  if  it  might  be  truly  said  that 
the  storm  had  subsided, 

-  *  if  the  terror  of  the  times  Wiis  past. 

There  still  remain’d  tbe  scatterings  of  the  blast.’ 

The  unsettled  opinions  of  men,  and  the  violent  contention  of 
parties,  often  shook  the  tranquillity  of  the  state.  Could  any 
thing  prove  it  more  strongly,  than  that  the  House  of  Commons 
elected  in  1679  proceeded,  almost  immediately  on  their  meeting, 
to  punish  their  fellow-subjects  who  had  exercised  their  undoubt¬ 
ed  right  of  petitioning  the  Crown  on  the  exercise  of  an  impor¬ 
tant  and  equally  unquestioned  prerogative,  that  of  summoning  a 
Parliament?  Such  petitions  were  visited  as  a  breach  of  the 
privileges  of  that  House  of  Commons,  which  had  no  existence 
when  they  were  preferred.  'I'hat  *  our  trustees,  elected  by  our- 
‘  selves,  of  whom  no  Englishman  ought  to  say  that  it  is  possible 
‘  for  them  to  exercise  a  despotic  power,  or  do  any  thing  amiss,’ 
should  vote  a  petition  to  the  Crown  on  public  all'airs  a  breach  of 
privilege,  appears  like  an  incredible  fable.  Numerous,  however, 
were  the  victims  who  could  attest  its  truth,  d  he  sergeant-at-arms 
seized  them  by  the  hundred,  and  detained  them  till  they  paid 
money  for  their  liberation.  The  people’s  representatives  lodged 
their  constituents  in  jail,  in  the  name  of  Privilege,  for  daring  to 
express  their  opinion  on  the  conduct  of  a  former  Parliament. 
The  grand-jury  of  Devon  were  thus  dealt  with  by  the  House  of 
Commons  in  which  a  Whig  majority  bore  sway. 

In  1701,  the  same  drama  was  acted,  but  with  the  characters 
reversed.  The  grand-jury  of  Kent  ventured  to  approach  the 
House  of  Commons  with  a  strong  remonstrance  against  the 
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Tory  government  of  Queen  Anne,  for  deserting  the  policy  of 
•King  William  and  his  Whig  ministers.  For  presenting  this 
petition,  Mr  Colepcper  was  imprisoned  till  the  end  of  the  ses¬ 
sion  I  What  must  be  said  of  these  proceedings  ?  Were  they 
altogether  an  abuse  ?  Did  the  House  at  those  different  periods 
assume  a  privilege  which  they  did  not  possess — a  privilege  in¬ 
consistent  with  their  primary  duty, — that  of  redressing  the  griev¬ 
ances  of  the  people,  which  can  be  known  by  no  other  means  so 
well  as  by  their  petition  ?  Or  did  they  but  abuse  the  privilege  of 
committing  for  contempt  as  a  punishment  for  libels  ? 

Of  the  inquisitorial  functions  of  the  House  of  Commons  we 
hear  much,  and  all  Englishmen  hear  it  with  pride  and  satisfaction. 
These  functions  have  been  so  exercised  as  to  produce  examples  of 
signal  benefit  to  the  country:  their  existence  is  no  mean  security 
against  flagrant  misgovernment.  Information  must  often  have  pro¬ 
ceeded  from  polluted  sources ;  but  the  House  were  not  answerable 
for  its  truth,  or  the  respectability  of  witnesses :  they  were  bound  to 
receive  all  that  was  offered,  and  to  seek  for  all  that  could  be  obtain¬ 
ed.  They  might,  indeed,  have  reasonably  paused  before  they 
adopted  for  any  purpose  whatever  the  depositions  of  professed 
spies  and  double  traitors ;  and  when  Dangerfield  accused  James 
II.,  then  Duke  of  York,  of  compassing  the  murder  of  his  bro¬ 
ther,  he  seemed  to  warn  them  against  too  readily  believing  a 
charge  so  atrocious.  They  w’ould  have  properly  stored  up  the 
statement,  wdiieh,  however  incredible,  might  have  derived  confir¬ 
mation  fronv  the  developments  of  time,  from  other  facts,  from  wit¬ 
nesses  less  infamous.  Here  was  good  ground  for  vigilance  and 
precaution — a  good  foundation  for  further  enquiries.  This  was 
the  USE  of  Privilege. 

But  the  Commons  were  not  satisfied  with  securing  the  custody 
of  these  secret  denunciations.  They  printed,  published,  sold  them 
for  money,  sanctioned  by  the  signature  of  their  Speaker.  No  doubt, 
the  price  was  moderate  ;  and  a  handsome  discount  allowed  the 
Trade  to  make  large  purchases  of  this  foulest  of  all  libels.  And  in 
what  manner  was  the  revenue  thus  raised  to  be  employed?  The 
profits  of  the  sale  were  given  to  the  slanderer  ! — a  premium  on 
secret  falsehood,  a  temptation  to  other  unprincipled  men,  a  preju¬ 
dice  to  the  fairness  of  that  trial  which  would  have  ensued  if  they 
had  dared  to  test  the  truth  of  the  evidence  by  an  open  impeach¬ 
ment. 

The  attorney-general  afterwards  prosecuted  Sir  William  Wil¬ 
liams,  the  Speaker,  who,  by  order  of  the  House,  had  publish¬ 
ed  Dangerfield’s  information.  He  was  convicted,  and  fined 
L.10,000,  (of  w’hich  he  is  said  to  have  paid  L.8000,) — his  plea 
of  parliamentary  privilege  being  overruled  by  the  court.  The 
Earl  of  Peterborough,  calumniated  in  the  same  document,  brought 
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his  action  for  libel  apfainst  the  Speaker,  who  did  not  attempt  to 
set  up  the  claim  of  Privile^re  in  this  civil  action,  hut  sutl'ered 
judirment  hy  default,  and  had  to  pay  considerable  damages.  And 
these  judgments  were  not  reversed  or  questioned  in  any  court  of 
error;  nor  so,  as  many  others  were,  condemned  hy  the  Parliament 
of  King  William. 

No  argument  is  required  to  prove  that  this  series  of  proceed¬ 
ings  was  an  outrageous  abusk  of  one  of  the  most  valuable  privi¬ 
leges  entrusted  hy  the  constitution  to  the  House  of  Commons. 

Interference  with  the  course  of  justice  was  not  reserved  for 
the  year  1845.  It  occurred  one  hundred  and  seventy  years  be¬ 
fore,  and  exhibited  some  most  singular  features.  The  Commons, 
in  an  appeal  case  between  Shirley  and  Fagg,  and  in  two  or  three 
other  eases  then  pending,  asserted  a  privilege  which  they  had 
claimed  before,  hut  have  not  always  maintained.  They  lesolved 
that  the  Lords  had  no  right  to  decide  appeals  from  courts  of 
equity,  where  members  of  the  Lower  House  were  parties.  After¬ 
wards,  they  threw  down  this  too  invidious  distinction ;  and  declared 
that  the  Lords  had  no  such  right  when  any  commoner  was  a  party. 
They  followed  up  their  solemn  resolution  with  one  of  the  gravest 
import  and  most  practical  character,  menacing  the  legal  agents  of 
parties  pros.'cuting  such  appeals  with  their  highest  disjileasiirc  : — 

‘  Whoever  shall  solicit,  plead,  or  prosecute  any  such  appeal  against 
‘  any  commoner,  shall  be  proceeded  against  as  a  betrayer  of  the 
‘  rights  and  liberties  of  the  people  of  England. ’  One  of  the  best 
speeches  ever  delivered  in  the  House  of  Lords,  was  made  by  the 
first  Karl  of  Shaftesbury  in  support  of  the  judicature  of  the  Lords, 
and  against  the  interference  of  the  Commons.*  Tlie  Lordsf  had 
formerly  taken  notice  of  the  imprisonment  of  the  four  counsel¬ 
lors,  and  resolved  it  to  be  ‘  an  unexampled  usurpation  and  breach 
‘  of  privilege  against  the  House  of  Peers — a  transcendent  in- 
‘  vasion  on  the  right  and  liberty  of  the  subject,  and  against 
‘  Mntjna  Charta,  the  Petition  of  Pight,  and  many  other  laws, 
‘  which  have  provided  that  no  freeman  shall  be  imprisoned,  or 
‘  otherwise  restrained  of  his  liberty,  but  by  due  process  of  law.’ 

The  Commons  acted  up  to  their  recorded  resolution,  and  sent 
four  counsellors  to  prison  for  discharging  their  professional  duty. 
These  gentlemen  sued  out  their  habeas  corpus^  but  were  remanded 
by  an  obsequious  court  of  law.  They  questioned  the  legality  of 
this  remand  hy  a  writ  of  error,  which  must  have  come  on  for  de¬ 
cision  in  the  House  of  Lords.  To  avoid  the  embarrassment  and 


*  See  Cobftetl's  Parliamentary  History,  Vol.  iv.  p.  791. 
j-  Journal,  June  3,  1G75. 
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scandal  of  the  collision,  the  Crow  n  wras  driven  to  postpone  all  pub¬ 
lic  business,  and  prorogue  the  Parliament,  as  a  lesser  evil.  'I'he 
very  same  series  of  proceedings  was  repeated,  in  the  same  order, 
in  the  following  session.  Some  of  our  readers  will  probably 
first  become  acquainted  with  them  from  this  narrative,  and  will 
of  course  be  prepared  to  hear  that  a  privilege  deemed  of  such 
immense  importance  w’as  effectually  vindicated — that  no  such 
appeal  was  ever  afterwards  discussed  at  the  bar  of  the  House 
of  Lords — at  least,  that  the  practice  was  not  permitted  to 
prevail  w’ithout  negotiation  and  confereiiee,  and  some  well- 
devised  precautions  of  legislative  wisdom.  Hide,  blushing 
glory,  hide  the  humiliating  result !  'I'he  House  of  Commons, 
those  exclusive  judges  of  their  owm  privileges,  wliicli  they  hold 
hut  for  the  benefit  of  the  whole  people,  surrendered  this  privi¬ 
lege  without  another  blow.  'I'liey  have  tacitly  acquiesced  in  this 
claim  of  the  Lords — nay,  more,  they  have  been  daily,  from  that 
hour  to  the  present,  incurring  the  guilt  of  betraying  the  rights 
and  liberties  of  the  people  of  England.  Not  a  session  has  pass¬ 
ed  away  in  which  members  have  not  been  parties  prosecuting 
such  appeals  in  their  own  case,  or  maintaining  as  advocates  the 
cause  of  their  clients. 

Some  will  doubt  whether  it  ever  can  be  right  to  interpose  Privi¬ 
lege  between  the  advocate  and  client :  there  are  some  occasions 
on  which  it  is  manifestly  indefensible.  Suppose  the  Crown  to 
possess  such  a  power,  what  would  be  thought  of  its  being  exer¬ 
cised  in  a  criminal  prosecution  ?  Conceive  the  Attorney-General, 
or  the  Lord  Advocate,  putting  an  individual  on  his  defence  against 
charges  involving  life  or  liberty,  and  then  threatening  him  with 
summary  vengeance  if  he  should  presume  to  obtain  the  aid  of  Coun¬ 
sel  !  Conceive  a  general  notice  to  all  practitioners  of  the  law,  that 
such  a««  dared  to  appear  in  behalf  of  one  accused,  or  to  advise 
him  on  the  means  of  establishing  his  innocence,  should  expiate 
their  audacity  in  a  jail  !  It  would  not  be  a  whit  more  extrava¬ 
gant  to  utter  the  same  threat  against  the  party  himself,  who 
might  possibly  be  much  better  qualified  to  defeat  the  prosecu¬ 
tion  ;  and  thus  accusation  and  conviction  would  be  identical,  and 
every  man  would  be  bound  to  submit  to  judgment  against  himself. 

When  the  Earl  of  Danby,  in  1679,  was  impeacbed  by  the 
Commons  before  the  Lords  for  High  Crimes  and  Misdemeanours, 
he  sought  to  avail  himself  of  the  King’s  pardon  for  protection 
against  the  charge.  Doubts  were  raised  as  to  its  legal  effect. 
He  w’ished  the  point  to  be  argued  by  his  Counsel  ;  and  some  of 
the  foremost  banisters,  men  destined  to  fill  at  later  periods  the 
chief  seat  in  our  first  common-law  court,  were  engaged  for  the 
defence  of  this  distinguished  culprit.  They  saw  notices 
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stuck  up  on  the  walls  of  Westminster  Hall,  that  all  who 
ventured  to  appear  in  his  behalf  would  incur  the  displeasure 
of  the  House.  The  Earl  (May  10)  informed  the  House  of 
Lords,  that  he  had  ‘  expected  to  meet  his  counsel  assigned 
‘  by  their  Lordships  for  the  defence  of  his  plea;  but  he  had 
‘  received  a  message  from  every  one  of  them,  that  they  dare  not 
‘  appear  to  argue,  by  reason  of  a  vote  of  the  House  of  Com- 
‘  mons,  whereby  the  petitioner  is  destitute  of  all  counsel'  Some 
may  regret  that  such  men  as  Holt  and  Raymond  submitted  to 
this  injunction.  We  think  it  probable  that  Erskine  would  have 
resisted  ;  and  can  form  some  idea  of  the  use  to  which  he  would 
have  turned  this  very  topic,  from  his  noble  defence  of  Stockdale  ; 
when,  not  condemned  by  a  vote,  but  prosecuted  before  a  judge 
and  jury,  by  order  of  the  House  of  Commons,  for  a  libel  on  that 
assembly. 

We  ought  not,  however,  hastily  to  suppose  that  the  Earl 
of  Danby’s  counsel  were  deterred  by  fear  from  the  performance 
of  tlieir  duty.  Possibly  they  felt  a  natural  repugnance  to  the 
possibility  of  producing  an  unseemly  collision  between  the 
two  most  venerable  authorities  in  the  state.  The  Lords  ordered 
their  attendance.  The  Commons  insisted  on  their  absence : 
the  Sergeant-at-arms  might  have  held  them  in  custody  for 
violating  the  inhibition;  the  Rlack-rod  for  disregarding  the 
summons ;  or  the  last-named  officer  might  have  been  directed 
to  rescue  them  from  the  hands  of  the  formidable  Topham. 
Acquiescence  would  have  been  impossible  on  either  side,  and 
resistance  might  have  ended  in  bloodshed. 

Possibly  these  eminent  lawyers  thought  that  they  best  con¬ 
sulted  their  client’s  safety  by  yielding  to  an  order  so  unjust  and 
ungenerous.  The  advocate  of  a  client  prosecuted  by  unscrupu¬ 
lous  power,  may  fairly  speculate  on  producing  a  reaction  in  his 
favour,  by  giving  that  power  its  uncontrolled  career.  The  en¬ 
forced  silence  of  counsel  must  have  inclined  any  judges  all  the 
more  to  believe  that  the  point  raised  ought  to  save  the  destitute 
petitioner. 

Rut  Privilege  was  here  called  into  full  operation — the  privi¬ 
lege  of  doing  injustice,  of  condemning  unheard,  of  deciding  with¬ 
out  discussion,  of  putting  learned  men  to  silence,  lest  their  argu¬ 
ments  should  wrest  a  victim  from  the  hands  of  persecution  ! 

We  reach  the  era  of  the  Revolution,  one  of  the  most  glorious 
events  in  the  history  of  human  affairs.  Never  had  such  great 
benefits  been  purchased  at  so  little  cost,  or  a  vast  change  wrought 
with  so  little  ground  for  cavil  or  complaint.  The  Parliament 
did  well  in  asserting  its  great  and  undoubted  rights,  and  in  re¬ 
versing  the  unjust  attainders  of  the  preceding  reigns.  Perhaps 
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the  House  of  Commons  would  have  done  well  to  proceed  against 
some  at  least  of  the  judicial  delinquents  by  the  known  constitu¬ 
tional  method  of  impeachment.  'I'hey  preferred  the  resort  to 
Privilege.  They  committed  to  Newgate  two  e.x-judges  for  no 
criminal  or  unlawful  act,  but  for  the  faithful  discharge  of  their 
duty.  Both  had  been  turned  out  of  the  judgment-seat  by  Charles 
11.  because  they  refused  to  bend  the  law  to  his  tyranny;  but  they 
had  been  guilty  of  pronouncing  a  judgment  in  strict  accordance 
with  the  law,  ten  years  before,  against  'Topham,  the  Sergeant-at- 
arins.  No  corruption  or  partiality  imputed — their  decision  fully 
justified  by  clear  legal  reasoning — and  even  so  explained  by 
themselves  as  not  to  draw  into  doubt  any  privilege  claimed  by 
the  House  of  Commons — their  error,  if  error  they  had  committed, 
atoned  by  expressions  of  sorrow  only  too  humble:  they  were 
iniquitously  detained  in  prison  till  the  session  ended.  The  pro¬ 
ceeding  is  a  dark  stain  on  the  character  of  that  House  of  Com¬ 
mons. 

The  Privilege  of  the  House  of  Commons  to  determine  the 
right  of  their  own  members  to  contested  seats  in  that  assembly 
on  petition,  was  perhaps  the  most  undeniable  of  any.  The  juris¬ 
diction  involved  an  important  trust,  a  public  duty  of  cogent  ob¬ 
ligation.  What  severe  penalties  might  have  fallen  on  the  libeller, 
who  had  dared  to  doubt  the  purity  of  their  decisions!  Yet  there 
is  strong  proof,  from  competent  authority — w'e  might  say  from 
internal  evidence — that  in  process  of  time  every  exercise  of  that 
right  had  become  an  abuse.  Without  the  least  regard  to  the  legal 
merits  of  the  case,  every  member  who  belonged  to  the  prevail¬ 
ing  party  in  politics  was  sure  of  success.  As  in  the  time  of  the 
civil  wars  of  York  and  Lancaster,  ‘they  blindly  followed  the  dic- 
‘  tates  of  the  faction  which  had  the  upper  hand.’  Particular 
cases  of  iniquity  and  inconsistency  might  be  edifying,  but  we  are 
contented  with  the  general  fact.  Air  George  Grenville  told  Mr 
Knox,  under-secretary  of  state — when  incapable  of  serving  the 
public  in  an  ofiicial  capacity — of  his  intention  ‘  to  endeavour  to 
‘  give  some  check  to  the  abominable  prostitution  of  the  House  of 
‘  Commons  in  elections,  in  voting  for  whoever  has  the  support  of 
‘  the  minister,  which  must  end  in  the  ruin  of  public  liberty.’  So 
gigantic  was  the  evil  overthrown  by  the  Grenville  Act,  that  that 
measure  is  styled  by  Mr  Hatsell  one  of  the  noblest  works  for  the 
honour  of  the  House  of  Commons,  and  the  security  of  the  con¬ 
stitution,  that  was  ever  devised  by  any  statesman  or  minister. 
'Phe  remedy  was  to  take  all  these  questions  out  of  the  jurisdic¬ 
tion  of  Privilege,  and  refer  them  to  a  tribunal  erected  by  statute. 
Has  it  been  wholly  successful  ?  Let  those  answer  w  ho  remember 
the  system  of  nominees  appointed  by  the  respective  parties,  and, 
.though  sworn  as  judges,  scarcely  ever  known  to  vote  against 
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those  who  proposed  them.  Let  those  answer  who  remember  the 
eagerness  displayed  on  both  sides  to  obtain  a  good  Commiitee, — 
that  is,  one  eonsisting  exclusively,  if  possible,  of  one  p(  litical 
party,  and  how  rarely  such  speculations  were  deceived.  Let  those 
answer  who,  from  time  to  time,  have  been  laudably  engaged  in 
framing  new  securities  for  an  impartial  decision,  by  a  series  of  new 
statutory  enactments.  On  one  great  occasion  the  Grenville  Act  it¬ 
self  was  repealtnl  by  a  special  vote  of  the  House,  which  gave  back 
to  Privilege  w  hat  ought  to  have  fallen  within  the  province  of  Law. 
They  took  upon  themselves  to  decide  on  the  merits  of  Mr  Fox’s 
election  for  Westminster,  and  gave  one  more  example  of  their 
readiness  to  abuse  their  power,  in  deference  to  the  Piime  Minister. 

'i  hat  now  abandoned  privilege  was  clung  to  with  fondntss. 
The  party  in  power  was  unwilling  to  throw  up  the  advantage 
derived  from  their  majority.  And,  not  satisfied  with  securing 
the  seat  of  their  adhereut  by  their  vote,  they  strove  to  make  the 
same  vote  protect  the  returning  officer  from  the  legal  conse¬ 
quences  of  a  partial  judgment,  by  w  hich  the  electors  in  the  losing 
interest  were  disfranchised.  'Phis  led  to  the  great  case  of  Ashby 
and  White.  A  person  in  a  very  humble  condition — a  cobbler, 
as  he  was  reproachfully  reminded — tendered  his  vote  at  the 
election  of  meinlters  of  Parliament  for  the  borough  of  A)  lesbury, 
and  was  rejected  by  the  returning  officer.  'I'he  losing  candidate 
petitioned  the  House  of  Commons,  which  declarerl  tliat  his  vote 
was  inadmissible.  The  elector,  however,  being  advised  that  his 
vote  was  notw  iihstanding  pertectly  good,  brought  his  action  for  the 
rejection  of  his  vote.  Lord  Chief-Justice  Holt  thought  the  action 
maintainable,  while  his  three  brethren  held  the  contrary  o|)iniun — 
grounded  on  the  notion  that  this  w  as  a  question  of  Privilege  w  hich 
the  House  of  Commons  alone  had  power  to  decide.  And  it  is 
certain  that  the  House  alone  had  power  to  decide  who  should 
occupy  the  seat,  and,  with  a  view  to  that  result,  whether  the 
plaintiff  had  the  right  of  voting.  Put  the  plaintiff  contended 
that  he  had  suffered  wrong  by  the  returning  officer’s  rejection  of 
his  vote  ;  and  for  this  wrong  the  House  of  Commons  never  pre¬ 
tended  that  they  could  give  him  redress.  An  incongruity  would 
indeed  have  appeared  between  the  decision  of  the  House  of  Com¬ 
mons  and  that  of  the  Court  of  Queen’s  Bench  ;  but  this  is  no 
more  than  the  conflict  that  frerjuently  happens  between  two 
courts  of  law  deciding  any  matter  incidentally.  It  constantly 
occurred  between  two  decisions  of  the  House  itself,  when  the 
same  point  arose  in  favour  of  the  Minister’s  friend,  and  against 
him. 

The  majority  in  the  House  of  Commons,  however,  passed  a 
resolution  to  the  same  effect  as  the  judgment  of  the  majority  of 
the  Court ;  they  did  not  in  the  first  instance  threaten  the  plain- 
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lift' with  their  displeasure,  and  he  brought  his  writ  of  error  on  that 
jfidgment.  The  House  of  Lords,  after  consulting  all  the  judges, 
decided  in  favour  of  the  Chief-Justice’s  opinion,  and  reversed  the 
judgment  of  the  majority  of  the  Court ;  and  another  rejected  elec¬ 
tor,  possessing  the  same  right  of  voting,  fortified  by  this,  the 
highest  legal  authority,  brought  his  action  also  against  the  re¬ 
turning  officer  for  the  same  grievance. 

Now  Privilege  took  the  field.  The  House  of  Commons  sent 
him  and  several  others  to  Newgate  for  this  exercise  of  a  clearly 
legal  right.  He  sued  out  his  habeas  corpus,  but  was  remanded  to 
prison  by  the  same  majority  of  the  Court  which  had  denied  that 
legal  right.  He  sued  out  a  writ  of  error  on  this  judgment  of  re¬ 
mand.  What,  then,  was  the  resource  of  the  chosen  trustees  of  the 
peo\)]c,  quos  mapmun  aliquid  duhid  pro  libertate  decebat  ; — those 
who  had  been  pronounced  but  a  few  days  before,  by  judicial 
authority,  incapable  of  exceeding  their  bounds,  or  doing  any  thing 
amiss  ?  They  actually  stooped  to  present  a  humble  address  to 
the  Crown,  praying  that  this  writ  of  error  might  be  withheld,  and 
the  subject  deprived  of  the  benefit  of  a  legal  judgment  on  his 
right  to  personal  freedom,  secured  by  so  many  statutes,  which 
had  made  the  habeas  corpus,  as  was  vainly  hoped,  the  all-suffi¬ 
cient  bulwark  of  that  inestimable  blessing. 

All  the  twelve  judges  being  consulted,  w’ere  of  opinion  that 
the  wiit  of  error  lay  in  such  a  case  ;  and  ten  of  them  (two  others 
not  differing,  but  only  doubting)  were  clearly  of  opinion  that 
it  was  grantable  ex  dtbito Justitice,  and  could  not  be  withheld  ; — a 
doctrine,  by  the  way,  without  which  the  habeas  corpus  would  be 
a  word  without  meaning.  Thus  baffled,  the  House  of  Commons, 
with  a  pertinacity  worthy  of  a  better  cause,  had  recourse  to 
Privilege.  They  condemned  Paty  and  others,  and  voted  that 
the  four  counsel  and  two  attorneys  named  in  their  several  reso¬ 
lutions,  ‘in  pleading  upon  the  return  to  the  habeas  corpus  on 
‘  behalf  of  the  prisoners  committed  by  this  House,  are  guilty  of  a 
‘  breach  of  the  privileges  of  this  House,’  and  should  be  taken 
into  custody.  The  lawyers  produced  to  the  Sergeant-at-arms  a 
protection  from  the  House  of  Lords, — assigning  them  to  give 
legal  assistance  to  their  clients,  and  forbidding  all  Sergeants-at- 
arms  to  meddle  with  them.  There  is  reason  to  believe  that  the 
Commons,  with  marvellous  inconsistency,  admitted  the  validity 
of  this  protection.  The  five  suitors  appear  to  have  lain  in  jail 
till  the  end  of  the  session  ;  but  this  was  speedily  terminated  by 
the  Crown,  which  prorogued  Parliament.  Let  it  be  stated  that 
all  these  measures  were  strenuously  resisted  by  the  Whig  party 
in  the  House  of  Commons ; — the  heir-apparent  of  the  house  of 
Cavendish  taking  a  conspicuous  part  in  the  debate,  ably  support- 
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ed  by  Cowperand  King^,  future  Chancellors,  and  by  the  popular 
name  of  that  lawyer  who  is  handed  down  to  posterity  with  gro¬ 
tesque  respectability,  as  having  ‘  never  changed  his  principles 
or  wig,’  Sir  Joseph  Jekyll,  afterwards  Master  of  the  Rolls. 

The  Lords  on  this  occasion,  as  they  have  on  many  others,  as¬ 
serted  the  true  principles  of  constitutional  freedom.  They 
found  it  necessary  to  declare,  by  a  formal  resolution,  one  of  those 
elementary  truths  which,  in  ordinary  circumstances,  are  too  plain 
either  to  be  questioned  or  asserted.  ‘  Neither  Jlouse  of  Par- 
‘  liament  hath  any  power,  by  any  vote  or  declaration,  to  create 
‘  to  themselves  any  new  privilege  that  is  not  warranted  by  the 
‘  known  ways  and  custom  of  Parliament.’  Again,  ‘  The  deterring 
‘  electors  from  prosecuting  actions  in  the  ordinary  courts  of  law, 

‘  and  terrifyituj  attorneys,  solicitors,  counsellors,  and  seryeants-at- 

*  law,  from  solicitimj,  proseculiny,  and  pleading  in  such  cases,  by 
‘  voting  their  so  doing  to  be  a  breach  of  privilege  of  the  House  of 

*  Commons,  is  a  manifest  assuming  a  power  to  control  the  law,  to 
‘  hinder  the  course  of  justice,  and  subject  the  property  of  English- 
‘  men  to  the  arbitrary  votes  of  the  House  of  Commons.'  * 

Rut  the  original  object  of  a  war  so  violent,  which  could  only 
be  just  if  necessary,  and  for  which  the  Commons  first  took  up 
arms,  was  not  left  to  be  secured  by  their  all-siitficient  Privilege. 
It  was  afterwards  happily  settled  by  Act  of  Parliament.  How 
settled?  Instead  of  its  being  written  in  indelible  characters  in 
the  great  book  of  the  English  constitution,  that  the  Commons 
only  can  judge  on  the  subjects’  vote  at  elections,  and  that  an 
elector  cannot  sue  the  returning  officer  for  refusing  it,  the  Crown, 
the  Lords,  and  the  Commons,  declared  the  very  reverse  ;  and  gave 
the  aggrieved  elector  a  defined  remedy  for  that  acknowledged  in¬ 
jury.  In  strict  conformity  with  the  principles  of  the  common  law, 
so  ably  maintained  by  Holt,  as  they  had  previously  been  taught 
by  Hale,  and  were  afterwards  avowed  by  VVilles,  a  Chief-Justice 
of  almost  equal  reputation,  the  subject’s  right  was  established 
to  do  that  freely  at  his  own  will  and  pleasure,  which  the  House 
of  Commons  declared  he  could  not  do  without  a  breach  of  their 
Privilege.  The  great  lawyer  last  named  distinctly  repudiated 
all  power  in  the  House  of  Commons  to  make  its  voice  heard  in 
a  court  of  law  on  that  subject.  ‘  I  declare  for  myself  that  I  will 
‘  never  be  bound  by  any  determination  of  the  House  of  Commons, 
‘  against  bringing  an  action  at  common  law  for  a  false  or  double 
‘  return  ;  and  a  party  may  proceed  in  Westminster  Hall  notwith- 
‘  standing  any  order  of  the  House.’ 
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Some  otlicr  abuses  must  be  dealt  with  cn  masse.  The  pro¬ 
tection  of  the  servants  of.  members  of  Parliament  from  arrest, 
had  been  recojjnised  as  a  privilege  from  an  early  period  ;  on  the 
principle  that  their  attendance  ou  their  masters  ought  not  to  be 
interrupted,  while  they  were  devoting  their  time  to  the  service 
of  the  country.  Though  the  reason  could  hardly  be  thought 
.'ipplicable  during  adjournments  and  prorogations,  yet  the  privi¬ 
lege  prevailed  through  the  year,  and  during  the  existence  of  the 
J’arliament.  'I'iiis  most  liberal  allowance  was  pressed  by  abuse 
of  the  meanest  kind  to  a  boundless  latitude.  Many  members 
raised  an  income  by  selling  their  protections  tobankrupt  traders; 
to  needy  debtors  who  could  not.  or  to  rich  swindlers  who  would 
nor,  satisfy  the  just  demands  upon  them.  'I'he  practice  appears 
to  have  been  by  no  means  uncommon,  though  Colonel  Wanklyn, 
when  detected,  was  expelled  the  House  for  it  in  the  reign  of 
Charles  II. 

'I’he  mere  continuance,  however,  of  the  acknowledged  privilege 
deserves  the  name  of  an  abuse.  No  man  could  'trelieve,  in  the 
eighteenth  century,  that  the  freedom  from  arrest  of  a  member’s 
servant  was  necessary,  or  at  all  conducive  to  the  member’s  dis¬ 
charge  of  his  parliamentary  duty.  Yet  the  exemption  remained. 
'I'he  footman  of  a  learned  civilian  was  released,  as  a  privileged 
man,  by  a  vote  r»f  the  House,  from  an  imprisonment  which  he 
had  incurred  as  the  father  of  a  bastard  child. 

'I'lie  privilege  of  members  themselves  to  be  exempt  from  all 
legal  process,  was  equally  established  by  the  prevailing  practice, 
and  was  equally  unworthy  of  a  civilized  country.  However 
indisputable  a  plaintift's  right,  he  could  not  safely  attempt 
to  enforce  it  against  a  member  either  by  action  at  law  or 
suit  in  equity.  But,  while  the  House  resented  all  recourse 
to  legal  process  against  its  members,  the  habit  of  decidieg 
matters  in  their  favour  by  a  process  of  its  own  became 
inveterate.  To  assert  a  right  of  way  over  a  member’s  land  was 
punishable  as  a  breach  of  privilege :  those  who  hshed  in  waters 
wherein  a  member  claimed  an  exclusive  right  of  fishing,  were 
sent  to  prison  for  breach  of  privilege  :  to  replevy  cattle  distrained 
by  an  honourable  member,  however  unlawfully,  was  a  breach 
of  privilege.  An  attorney  sent  a  bill  of  costs  to  his  client,  which 
the  latter  thought  too  high.  He  might  have  had  it  taxed  by  the 
officer  of  the  court ;  but,  being  a  member  of  Parliament,  thought 
the  shortest  proceeding  the  best,  and  procured  the  incarceration 
of  the  unfortunate  and  unpaid  solicitor  for  a  breach  of  privilege. 

There  is  something  remarkable  in  the  inconsistency  displayed 
by  different  parliaments,  and  their  varying  views  of  their  own 
power; — now  enthroning  it  aloft,  now  contentedly  placing  it  in 
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tlie  humblest  position.  Some  instances  have  already  been  alluded 
to ;  but  there  was  one  privilege  of  the  highest  value,  which  few 
would  deny  to  be  essential  to  the  functions  of  Parliament — 
the  exemption  from  personal  arrest.  In  civil  actions,  when 
the  law  was  such  that  any  one  might  restrain  the  liberty 
of  any  other  by  an  affidavit,  the  inconvenience  that  might  pro¬ 
bably  result  to  a  just  creditor  from  the  release  of  his  debtor 
in  a  particular  instance,  could  not  be  weighed  against  the  pub¬ 
lic  mischief  of  exposing  every  obnoxious  member  to  arrest. 
The  law  has  ever  regarded  this  privilege  as  sacred.  In  criminal 
cases,  where  the  trial  and  conviction  of  guilty  men  is  a  paramount 
object,  but  the  guilt  can,  in  the  first  instance,  only  be  suspected 
and  charged,  a  practical  difficulty  arises,  which,  however,  law  and 
privilege,  through  the  mediation  of  common  sense,  and  with  the 
sanction  of  time,  had  well  overcome.  It  was  perfectly  understood 
that  members  might  be  apprehended  on  a  regular  charge  of 
treason,  filonyy  or  breach  of  the  peace,  and  in  no  other  cases. 

During  many  years  of  the  reign  of  George  the  Third,  the 
domestic  history  of  England  is  almost  monopolized  by  the 
achievements  of  a  restless  and  factious  jobber,  warring  against  an 
unpopular  court  and  ministry ;  and  their  efforts  to  overwhelm 
him.  The  privilege  of  both  Houses  was  exerted  in  this  warfare. 
Having  been  imprisoned  by  a  warrant  of  the  secretary  of  state, 
not  for  treason,  or  felony,  or  a  breach  of  the  peace,  but  on  an 
unproved  charge  of  libel,  John  Wilkes  sued  out  h’s  habeas 
corpus  in  the  Court  of  Common  Pleas,  and  w’as  by  that  court 
restored  to  his  liberty  ;  by  virtue  of  his  privilege  as  a  member  of 
Parliament.  That  privilege  was  allowed  by  Lord  Camden  and 
his  brother  judges,  as  a  known  part  of  the  law  of  England.  But 
no  sooner  did  the  minister  find  it  convenient  to  remove  an  ob¬ 
noxious  member,  than  the  obsequious  and  self-denying  majority, 
in  derogation  of  their  own  privilege  as  it  had  always  been  under¬ 
stood,  came  to  the  resolution — ‘  'Phat  privilege  of  Parliament 
‘  does  NOT  extend  to  the  case  of  writing  and  publishing  seditious 

*  libels;  nor  owjht  to  be  allowed  to  obstruct  the  ordinary  course  of  the 
‘  laic  in  the  speedy  and  effectual  prosecution  of  so  heinous  an 

*  offence.’  • 

This  resolution  was  placed  upon  the  table  of  the  House  of 
Lords,  and  their  lordships  concurred  in  it.  The  great  speech  in  the 


*  Comm.  Journal,  23(1  Nov.  1763.  Lords'  Journal,  29th  Nov.  1763. 
The  t^ame  journals,  at  the  same  period,  are  full  of  votes  directed  against 
individuals  suing  members,  or  their  servants,  in  respect  to  their  private 
rights. 
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debate  was  that  of  Lord  Lyttelton.*  ‘  Your  Lordships  will  on  no 
‘  account  depart  from  that  maxhn^  which  is  the  corner-stone  of  all 
^government,  that  Justice  should  have  its  course  without  stop  or 

*  impediment.  Jus,  fas,  lex,  potentissim;e  sint.  Obstruct  this, 

‘  and  you  open  a  door  to  all  violence  and  confusion,  to  all  ini- 
‘  quity,  and  to  the  cruelties  of  private  revenge;  to  the  destruction 
‘  of  private  peace,  the  dissolution  of  public  order;  and,  in  the  end, 

‘  to  an  unlimited  and  despotic  authority,  which  we  must  be  forced 
‘  to  submit  to  as  a  remedy  against  such  intolerable  evils.  The 

*  dominion  of  law  is  the  dominion  of  liberty.  Privilege  against 
‘  LAW  in  matters  of  high  concernment  to  the  public,  is  oppues- 

‘  SION,  IS  TYRANNY,  AVHEREVER  IT  EXISTS.’ 

These  general  sentiments,  so  just  and  constitutional,  and  ex¬ 
pressed  with  such  fervid  eloquence,  might  have  appeared,  indeed, 
a  little  out  of  place  as  applied  to  a  {»rivi!cge  which  had  been 
acknowledged  to  be  lawful  in  a  court  of  justice,  and  was  founded 
on  ancient  practice,  and  on  no  slight  reasoning.  But  mark  the 
strange  operations  of  this  wonderful  power  of  privilege  ! 

Having  a  clear  right  of  action  against  the  two  ISecretaries  of 
State,  the  Earls  of  Egremont  and  Halifax,  for  the  illegal  seizure 
of  his  papers  under  an  illegal  general  warrant,  Wilkes  brought 
his  suit  against  both ;  as  well  as  against  the  messengers  and 
inferior  officers  who  had,  by  their  orders,  transgressed  the  law. 
Against  these  agents  he  recovered  large  damages;  but  when  he 
was  desirous  of  expediting  his  suit  against  the  two  noble  peers, 
who  were  the  real  culprits,  he  found  himself  fettered  at  every 
step  by  the  privilege  of  peerage.  This  privilege  interposed  a 
check  and  impediment  to  all  his  movements.  While  they  were 
listening  to  the  admirable  sentiments  of  Lord  Lyttelton,  and 
probably  encouraging  the  orator  with  enthusiastic  cheers,  the 
two  Earls  determined  to  forego  no  means  of  obstruction  which,  as 
peers,  they  could  raise.  Privilege  was  like  the  seventh  charmed 
bullet  in  Dtr  Frcischulz,  and  gave  a  fatal  wound  to  that  very 
justice  of  which  all  the  noble  lords  were  so  much  enamoured. 
These  delays  prevented  the  trial  of  cither  of  the  actions  till  one 
of  them  was  defeated  by  Wilkes’s  outlawry,  the  other  by  the 
noble  defendant’s  death  ; — an  instructive  fact  properly  preserved 
by  Mr  Adolphus,  on  the  same  page  which  had  just  recorded  the 
patriotic  declamation  of  Lord  Lyttelton  against  offering  any 
impediment  to  the  free  action  of  the  law. 

The  House  of  Lords  condemned  another  libel  from  the  same 
pen  as  a  breach  of  privilege.  It  was  an  indecent  sarcasm  on 
Warburton,  Bishop  of  Gloucester,  who,  some  years  before,  had 
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published,  with  commentaries,  the  works  of  Pope.  As  an  editor 
of  that  poet,  and  of  one  far  greater  poet,  the  right  reverend 
prelate  had  achieved  the  pre-eminence  of  being  the  worst  of  com¬ 
mentators;  but  we  must  not  permit  ourselves  to  deviate  into  the 
bewitching  details  of  literary  anecdote.  'I'he  complaint  fell  to 
the  ground  in  consequence  of  Wilkes’s  flight  to  France. 

Wilkes  was  destined  to  struggle  again  and  again  with  Privi¬ 
lege.  Being  elected  for  Middlesex,  he  was  expilled  as  a  libel¬ 
ler;  a  seeond  time,  too,  elected  without  any  opposition,  and 
expelled.  Chosen  a  third  time  by  a  majoiity  of  more  than  a 
thousand  votes,  he  was  removed  from  the  House,  w  hich  coolly 
ordered  the  return  to  be  amended,  by  striking  out  his  name,  and 
inserting  that  of  his  defeated  opponent  in  its  place.  'I  he  free¬ 
holders  were  dl^franchised,  and  their  elective  right  transferred  to 
that  majority  which  Mr  Clreiiville  had  always  found  so  willing 
to  do  the  bidding  of  the  ministers  of  the  Oow  n, — by  the  vole  of 
that  majority  at  the  dictation  of  those  ministers.  In  vain  did 
Lord  C  hatham  and  the  whole  body  of  the  Whigs  resist  this  no¬ 
torious  abuse  of  piivilege.  'I  he  privilege  was  to  expel  an  un¬ 
worthy  member.  'I'he  abuse  consisted  in  excluding  the  expelled 
member  w’hen  a  second  time  returned  by  the  constituent  l)ody  ; 
treating  the  offence  of  libel  (of  w  hich,  indeed,  he  had  been  con¬ 
victed  only  by  their  vote)  as  a  permanent  disqualificatioii.  All 
traces  of  these  unconstitutional  proeei  dings  were  indignantly  ex¬ 
punged  from  the  Journals  when  the  Whig  party  came  into  power. 

'Fhe  privilege  of  debating  in  secret  appears  to  be  something 
SMI  generis — something  superior  even  to  privdege  itself.  Under 
the  name  of  a  Standing  Order,  it  has  been  always  held  to  impose 
on  the  House  the  positive  obligation  of  taking  one  step,  and  one 
only.  For  if  any  one  member  chooses  to  remaik,  in  the  Speaker’s 
hearing,  the  presence  of  a  single  stranger  during  a  debate,  all 
the  business  of  the  House  is  instantly  suspended  till  the  stranger 
is  removed: — a  state  of  things  wonderfully  at  variance  with  the 
supposed  necessity  for  another  supposed  privilege — that  of  pub¬ 
lishing  any  paper  whatever,  however  injurious  to  others,  in  order 
that  the  representative  may  be  enabled  to  explain  his  own  par¬ 
liamentary  conduct  on  all  occasions,  to  his  constituents. 

'Fhe  exclusion  of  strangers  (that  is,  of  reporters,  for  the  public 
has  no  interest  in  the  attendance  of  any  others)  has  not  been 
frequent  during  the  last  fifty  years;  the  results  have  sometimes 
been  singular.  'Fhe  motion  is  generally  made,  or  rather  the 
stranger  pointed  out  by  some  supporter  of  the  ministers  of  the  day, 
but  so  injudiciously  and  clumsily,  that  these  have  more  commonly 
been  ashamed  and  annoyed  than  relieved.  At  the  outbreak  of  the 
war  in  1803,  Mr  Fo.x  attacked  the  conduct  of  the  preceding  nego¬ 
tiations  in  one  of  his  ablest  and  most  ingenious  speeches,  which 
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was  circulated  in  the  usual  manner  through  the  country  and  the 
world.  'I'he  friends  of  government  felt  the  immense  importance 
of  Mr  Pitt’s  answer — one  of  his  most  powerful  efforts,  a  strik¬ 
ingly  eloquent  incentive  to  a  warlike  policy;  but  this  speech  was 
lost  to  the  country  by  the  exclusion  of  the  reporters.  Again,  on 
some  complaint  respecting  the  Prince  of  Wales’s  conduct  towards 
his  wife,  an  honourable  member  shutout  the  public  from  knowing 
what  passed  in  the  House  of  Commons  by  the  ordinary  and  ac¬ 
curate  reports  of  the  newspapers,  notwithstanding  which,  a  toler¬ 
ably  full  account  of  the  debate  made  its  appearance;  the  part 
which  every  member  had  taken  was  announced  to  the  public, 
and  though  the  line  of  argument  might  be  less  faithfully  pre¬ 
served,  we  may  be  sure  that  no  unwelcome  truth  was  lost,  nor 
any  severe  animadversion  suppressed.  This  glaring  defiance  of 
so  notorious  a  privilege,  W’hether  proceeding  from  a  member  or 
an  officer,  or  some  lurking  stranger,  was  prudently  passed  over ; 
for  no  less  glaring  was  the  demonstration,  that  in  our  present 
state  of  society,  secresy  of  debate  is  impossible.  The  privilege, 
though  still  nominally  existing,  is  practically  at  an  end;  by  a  whim¬ 
sical  leverse,  it  is  now  never  mentioned  in  either  House  except 
for  the  purpose  of  giving  additional  publicity  to  the  reports  of 
debates  in  parbainent. 

'I'he  exclusion  of  strangers  in  1810  was  in  itself  extraordinary; 
and  was  followed  by  consequences  connected  with  our  leading 
argument.  The  people  of  England  at  that  period  were  ashamed 
and  mortified  by  the  disgrace  that  had  fallen  upon  their  arms 
in  the  expedition  to  the  Isle  of  Flushing  ;  and  full  of  indignation 
at  the  monstrous  mismanagement  to  which  it  was  ascribed.  A 
parliamentary  enquiry  was  commenced  ;  but  the  debates  were 
kept  secret.  Strangers  were  excluded,  and  some  harsh  remarks 
were  made  in  debate  on  the  reporters  as  a  body.  A  club,  accus¬ 
tomed  to  n.eet  and  discuss  public  measures,  propounded  a  ques¬ 
tion  which  reflected  on  the  member  who  moved  this  exclusion, 
Mr  Yorkc  ;  and  on  him  also  who  indulged  in  those  remarks. 
The  placard  containing  the  question  was  laid  on  the  table  of  the 
House,  which  resolved  to  assert  its  dignity,  and  summoned  the 
printer. 

The  charge  preferred  by  Mr  Yorke  was  not  for  libel  or  con¬ 
tempt,  but  {credite,  posteri !)  for  a  violation  of  the  Bill  of  Rights  ! 
The  process  was  opened  by  unfolding  that  great  Constitutional 
Charter,  out  of  which  the  clerk  solemnly  read  two  extracts ;  one 
from  the  list  of  grievances — ‘  Prosecutions  in  the  Court  of  King's 
‘  heuch  for  matters  and  causes  cognizable  only  in  Pailiament,’ — 
one  from  the  list  of  securities  against  the  repetition  of  grievances — 
‘  'I'he  freedom  of  speech,  and  debates  or  proceedings  in  Parlia- 
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‘  ment,  ought  not  to  be  questioned  in  any  court  or  place  out  of 
‘  Parliament.’  It  was  thus  assumed  that  the  Britisli  Forum  in 
Bedford  Street,  Covent  Garden,  was  a  court  or  place  in  which  the 
Bdl  of  Rights  had  prohibited  speeches  in  Parliament  from  being 
questioned,  and  that  such  a  questioning  was  one  of  the  reasons 
for  the  expulsion  of  James  II.  The  printer  gave  up  Mr  Gale 
Jones  as  the  real  delinquent,  and  he  was  called  to  answer.  He 
claimed  the  right  of  Fnglishmen  to  canvass  the  conduct  of  their 
representatives  in  Parliament,  but  achnowledged  with  expressions 
of  regret  that  the  language  of  the  placard  was  indefensible.  He 
was  sent  to  Newgate,  where  he  was  confined  till  the  session 
ended.  More  than  once  in  the  course  of  it.  Sir  Samuel  Romilly 
endeavoured  to  procure  his  liberation,  but  without  Miccess;  though 
he  was  warmly  supported  by  no  less  an  ally  of  the  Minister  than 
Sir  William  Grant,  the  illustrious  IMaster  of  the  Rolls. 

It  was  on  this  occasion  that  Sir  Fiancis  Burdett,  after  opposing 
the  vote  for  Jones’s  imprisonment,  addressed  a  letter  to  his  consti¬ 
tuents,  with  an  argument  against  the  power  of  the  House  to 
commit  for  libel.  This  publication  was  al<o  voted  a  libel,  and 
the  House  had  to  consider  of  the  writer’s  punishment.  '1  he 
Whig  partv,  then  in  opposition,  while  most  of  them  were  dis¬ 
posed  to  hold  this  privilege  high,  sought  to  bring  the  matter  to 
a  close  by  a  reprimand  to  be  administered  by  the  Speaker  to  Sir 
Francis  Burdett;  but  the  Ministers  and  the  majority  insisted  on  his 
imprisonment,  and  the  honourable  baronet  was  sent  to  the  Tower. 

Having  in  his  argument  denied  the  lawfulness  of  such  impri¬ 
sonment,  he  commenced  an  action  at  law  against  the  Speaker  for 
signing  the  warnint  under  which  he  was  arrested.  New  debates 
arose.  A  proposal  to  commit  to  juison  the  solicitor  who  had  served 
the  Speaker  with  notice  of  action,  was  made !  but  overruled.  It  was 
resolved  that  no  steps  should  be  taken  for  staying  the  action,  hut 
that  on  the  contrary  the  Speaker  should  appear  and  plead,  stating 
the  proceeding  of  the  House  as  his  defence,  the  validity  of  which 
was  thus  submitted  to  the  judgment  of  the  Court  of  King’s  Bench. 
The  court  unanimously  upheld  the  arrest  as  legal ;  and  their  judg¬ 
ment  was  unanimously  affirmed,  first  in  the  Court  of  Exchequer 
Chamber,  and  afterwards  in  the  House  of  Lords. 

The  utmost  agitation,  however,  prevailed  in  the  public  mind. 
It  broke  out  in  meetings,  resolutions,  petitions  to  Parliament, 
some  so  intemperately  worded  as  to  secure  their  own  rejection. 
There  was  rioting  and  loss  of  life,  and  the  utmost  estrangement 
between  the  Parliament  and  the  public ; — feverish  discontent  on 
one  side,  the  jealous  irritation  of  wounded  self-importance  on  the 
other.  Mean  time  the  national  husiness  was  wholly  neglected 
by  the  House ;  a  diversion  was  effected  in  favour  of  the  accused 
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Ministers,  and  the  enquiry  into  the  causes  of  our  disasters  at 
AValcheren  defeated. 

On  a  dispassionate  review  of  these  transactions,  after  an  interval 
of  live-and-thirty  years,  it  is  difhcult  to  believe  that  they  attained 
any  one  of  their  objects.  Probably  no  doubt  can  now  be  enter¬ 
tained,  that  the  exclusion  of  the  public  from  these  debates  was 
unwarrantable  ;  that  the  British  Forum  was  justified  in  the  sub¬ 
stance  of  its  censure,  thou(|;h  perhaps  too  strongly  w'oided  ;  that 
the  Bill  of  Bights  was  not  invaded,  except  by  those  who  so  ludi¬ 
crously  brought  it  into  the  controversy  ;  that  common  prudence 
dictated  the  passing  over  Jones’s  offence  in  silence ;  that  the  dignity 
of  the  House  would  hav’e  been  more  conspicuously  vindicated  by 
refusing  to  take  up  such  a  quarrel ;  that  it  would  have  been  much 
nmre  expedient  to  dismiss  Sir  Francis  Burdett  with  a  reprimand, 
than  parade  him  through  the  streets  of  London,  a  triumphant 
martyr,  to  the  Tower.  But  ‘out  of  ev'il  cometh  good  some 
advantage  resulted,  not  the  less  valuable  from  being  directly  op¬ 
posite  in  its  nature  to  that  which  had  been  c.xpected.  The  House 
of  Commons  refused  to  stay  the  action,  or  commit  or  threaten 
the  party  or  his  attorney,  w  ho  appealed  to  the  law.  The  House 
of  Commons  was  not  afraid  to  submit  the  existence  as  w’ell  as 
the  exercise  of  the  privilege  then  disputed,  to  the  decision  of  a 
court  of  justice.  Nor  was  the  court  deterred  from  entertaining 
those  questions,  and  hearing  them  largely  discussed,  though  the 
attorney-general,  as  counsel  for  the  Speaker,  demanded  a  judg¬ 
ment  favourable,  on  the  simple  ground  that  the  plaintiff  had 
been  imprisoned  by  authority  of  the  House.  The  privilege  there 
acted  upon  w'as  admitted  by  the  court  to  afford  a  justification, 
not  because  it  was  claimed  as  a  privilege  by  the  House,  or  de¬ 
clared  by  them  to  be  their  privilege ;  but  because  it  was  a 
privilege  of  the  House  of  Commons  well  known  to,  and  ahvays 
recognised  by,  the  law.  The  remarkable  passages  in  the  judg¬ 
ments  of  Lord  Ellenborough  and  Mr  Justice  Bayley,  where  they 
adopt  the  manly  principles  of  their  great  predecessor  Holt,  and 
shake  off  the  fetters  by  which  former  judges  had  permitted  both 
themselves  and  their  fellow-subjects  to  be  enthralled,  are  alone 
an  immmense  gain  to  the  cause  of  constitutional  freedom. 

The  part  taken  by  Sir  Samuel  Ilomilly  deserves  to  be  ad¬ 
mired  and  studied.  His  Diary*  contains  a  most  interesting 
picture  of  what  was  passing  in  his  mind — a  mind  no  less  in¬ 
genious  and  reflecting,  than  upright  and  independent.  He 
strongly  objected  to  the  penal  \isitation  of  both  these  offen- 
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ders — expressing  his  doubts  wliether  their  publications,  being 
in  fact  no  obstructions,  could  justly  be  puni»lud  us  libels ; 
but  his  clear  opinion  against  violently  prostrating  all  the  safe¬ 
guards  so  carefully  provided  by  the  recent  law  for  jierscns  ac¬ 
cused  of  libel,  and  subjecting  them  to  discretionary  punishment 
at  the  mere  will  of  their  prosecutors. 

On  the  lUth  of  August  1835,  it  occurred  to  the  House  of 
Commons  to  resolve  ‘  that  parliamentary  papers  and  reports, 

‘  printed  for  the  use  of  the  House,  should  be  rendered  accessible 
‘  to  the  public  by  purchase',  at  the  lowest  price  they  can  be  fur- 
‘  nisbed,  and  that  a  suHicient  number  of  e.\tra  copies  should  be 
‘  printed  for  that  purpo>e.’  And  it  seemed  good  to  them,  in 
March  1836,  to  resolve  ‘that  such  papers  should  be  sold  to  the 
‘  public  at  the  price  of  one  halfpenny  per  sheet;  that  a  d  sconnt 
‘  of  l2i  percent  be  allowed  to  the  Trade,  and  that  .Messrs  Han- 
‘  sard  should  account  for  the  proceeds  to  the  House  of  Commons.’ 
As  most  of  these  papers  corrsist  of  partial  state merrts,  often 
comittg  from  an  interested  tprarter,  but  bearing  hard  upon  the 
character  and  irrterest  of  absent  inert,  and  as  the  appetite  for 
attack  is  strong  and  general,  it  may  be  lamented,  when  this 
novel  arrangement  was  made  fur  their  indiscriminate  sale,  that 
no  precautions  were  taken  for  protecting  individuals  Irom  slaiider 
by  their  publication.  An  imprimatur  might  Irere  have  afforded 
some  S'  curity  ;  the  revision  and  selection  of  papers  might  have 
been  entrusted  to  an  impartial  Committee.  Supposing  tire  privi¬ 
lege  of  circulating  libels  for  money  to  be  clear  and  iirdisputable, 
some  means  of  rendering  its  exercise  harmless  would  have  been 
just  and  decent.  But  the  manner  in  which  it  was  exercised  may 
certainly  be  cited  under  the  head  of  abuses.  We  take  as  a  sam|)le, 
a  petition  presented  to  the  House, — pouiing  forth  in  coarse  lan¬ 
guage  the  most  malignant  and  absurd  cidumides  on  the  present 
Chief-Justice  of  the  t  oinmon  I’leas ;  and  on  a  jury,  whicli,  under 
his  direction,  hud  found  a  verdict  against  the  petitioner.  'I'liat 
jury  had  done  no  wrong;  that  learned  judge  had  only  performed 
his  ordinary  duty  in  a  manner  w  holly  blumt-less  ;  yet,  because  the 
party  lost  the  verdict,  he  imputed  corruption  to  this  jury,  naming 
all  the  twelve;  and  the  gentlest  and  purest  of  judges  was  hehl  up 
to  execration  as  a  more  capricious  tyrant  than  Jeffei  ies — a  terror  to 
his  milder  brethren  on  the  Bench.  'I'his  libel  was  circulated  far 
and  wide,  at  the  cost  of  a  few  halfpence,  under  the  sanction  of 
the  House  of  Commons,  and  necessarily  bought  and  preserved 
by  all  who  wished  to  have  their  Appendix  to  Parliamentary  Votes 
perfect. 

Certain  Commissioners  had  made  a  report  to  his  late  Majesty 
on  the  interesting  subject  of  prison  discipline ;  which,  in  confer- 
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mity  to  Act  of  Parliament,  was  laid  before  the  House  of  Com¬ 
mons.  Their  enquiries  broiij^ht  valuable  information  to  the 
legislature,  which  it  might  also  be  desirable  to  publish.  But 
they  unfortunately  had  picked  up  on  their  way  a  trivial  matter 
ot  detail,  which  led  to  a  controversy  between  the  Commissioners 
and  the  Couit  of  Aldermen,  respecting  the  management  of  the 
piison  of  Newgate.  The  Commissioners  introduced  the  name 
of  a  person,  without  necessity,  in  such  a  manner  as  the  law  would 
deem  clearly  libellous.  If  the  House  had  appointed  such  a 
Committee  as  we  have  alluded  to,  this  irrelevant  passage  would 
prol)al)ly  have  been  left  out  of  the  printed  copy — at  least  the 
person’s  name  would  have  been  struck  out.  The  House,  how¬ 
ever,  apparently  without  any  examination  of  the  contents,  directed 
the  whole  Ueport  to  be  piinted  and  sold  in  pursuance  of  their 
resolution  ;  and  Mr  Stockdale  commenced  his  first  action  against 
Mr  Hansard,  the  agent  appointed  by  the  House  for  that  purpose. 

'I’he  Chief-Justice  of  the  King’s  Bench  on  the  trial,  was 
called  upon  by  the  defendant’s  eminent  counsel,  Loid  Campbell, 
then  Attorney- General,  to  direct  the  jury  to  acquit  him,  on  the 
ground  that  the  resolutions  to  print  and  sell  justified  this  pub¬ 
lication.  The  Chief-Justice  thought  otherwise,  and  expressed 
his  opinion  in  strong  language.  The  law,  as  he  laid  it  down, 
might  have  been  (luestioncd,  either  on  a  motion  in  Court  for  a 
new  trial,  or  by  bill  of  exceptions;  which  would  have  transferred 
the  whole  matter  directly  to  a  superior  court.  But  no  such  step 
was  taken.  The  heavy  damages  awarded  by  the  jury  were  paid 
without  dispute. 

A  Committee  was  immediately  appointed  by  the  House,  ‘  to 
‘  examine  precedents  with  respect  to  the  circulation  and  publica- 
‘  tion  of  printed  papers,  and  to  ascertain  the  law  and  practice  of 
‘  Parliament  prior  to,  and  since  the  order  for  the  sale  of  such 
‘  papers.  The  Committee  took  a  much  wider  range,  deeming  it 
also  expedient  to  consider,  in  the  most  general  terms,  ‘  the  sub- 
‘  ject  of  parliamentary  privilege,  and  the  jurisdiction  of  this 
‘  House  to  determine  the  extent  of  its  own  privileges.*  They 
affirmed  the  existence  of  that  privilege,  in  the  first  place ;  they 
proceeded  to  resolve,  that  the  liberty  of  publishing  papers  is  an 
essential  ineident  to  the  constitutional  functions  of  Parliament, 
more  especially  to  the  representative  branch  of  it.  They  added, 
that  ‘  the  institution  of  any  proceeding  to  bring  their  piivileges 
‘  into  discussion  or  decision  before  any  other  court  or  tribunal  is  a 
‘  high  breach  of  privilege;  and  renders  all  parties  concerned  therein 
‘  amenable  to  its  just  displeasure,  and  to  the  punishment  conse- 
‘  quent  thereon.’  They  conclude  with  this  never-to-be-forgotten 
admonition  to  the  courts  of  justice,  ‘  That  for  any  court  or  tribunal 
‘  to  assume  to  decide  upon  matters  of  privilege  inconsistent  with 
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‘  the  determination  of  either  House  of  Parliament  thereon,  is  con- 
‘  trary  to  the  law  of  Parliament,  and  is  a  breach  and  contempt  of 
‘  the  privilei^es  of  Parliament.’ 

We  freely  discussed,  in  this  Journal,  these  not  too  clear,  and  not 
even  very  grammatical  resolutions  shortly  after  their  ap|)earance, 
and  do  not  mean  to  comment  upon  them  now.  We  proceed  with 
the  narrative  of  events.  While  the  Committee  w'ere  in  delibera¬ 
tion,  the  same  plaintiff  had  commenced  a  second  action  against  the 
same  defendant  for  publishing  another  copy  of  the  same  libel. 
The  House,  which  had  adopted  the  resolutions  of  the  committee, 
but  superadded  another  while  this  second  action  was  pending — 
a  resolution  that  this  very  act  of  publishing  was  in  exercise  of 
their  privilege — then  determined  to  defend  the  action  for  Hansard, 
and  to  plead  in  his  name,  as  their  predecessors  in  1810  had  done; 
when  Sir  Francis  Burdett  brouijht  his  action  of  assault  and 
false  imprisonment  against  the  Speaker  himself,  for  his  warrant 
issued  in  obedience  to  a  vote  of  the  House. 

The  plea  was  Privilege.  The  plaintiff  denied  its  validity  as  a 
defence,  and  the  judges  were  thus  compelled,  by  the  act  of  the 
House,  to  decide  that  point.  They  heard  arguments  of  great 
abdity,  and  of  very  unusual  length,  and  decided  unanimously 
that  the  defendant  was  not  justified.  Kach  of  the  four  judges  de¬ 
livered  his  reasons  for  thinking,  first,  that  a  court  of  justice  is  not 
bound  by  a  declaration  of  either  House  of  Parliament  as  to  the 
extent  of  its  ow’ii  privileges;  and  secondly,  that  the  order  of  the 
House  did  not  protect  its  agent,  when  sued  in  an  action  for  libel 
by  a  calumniated  fellow  sul)ject. 

Different  opinions  may  be,  and  have  been  entertained,  as  to  the 
correctness  of  this  decision  ;  but  if  the  law  ciin  confer  a  vested 
right,  this  plaintilf,  having  obtained  the  judgment  of  a  competent 
court  in  his  favour,  had  a  right  to  sue  out  execution  upon  that 
judgment,  and  heacconlingly,  in  the  common  course,  required  the 
Sheriffs  to  levy  his  damages  and  costs.  And  if  ever  the  law  cast 
a  plain  duty  on  its  officer,  it  was  that  so  imposed  upon  these  Sheriffs. 
'I'hey  were  bound  by  their  oath  of  office,  and  must  have  been  com¬ 
pelled  by  the  Court,  on  application,  to  perform  this  duty.  Yet 
that  very  House  of  Commons  which  had  expressly  refused  to  take 
measures  for  stopping  the  action  ;  w  hich  had  directed  its  officer 
to  submit  his  defence  to  the  judgment  of  the  court ;  which  de¬ 
clined  to  bring  that  judgment  before  a  Court  of  Error,  and  did 
not,  even  by  a  vote,  declare  the  judgment  illegal — chose  to  inter¬ 
fere  in  this  last  stage,  which  their  own  proceeding  had  rendered 
inevitable.  They  strove  by  menaces  to  deprive  the  plaintiff  of  the 
fruits  of  this  judgment,  and  actually  incarcerated  the  Sheriffs  for 
carrying  it  into  effect. 

The  Sheriffs  sued  out  their  haheas  corpus.  And  if  the  House, 
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following  tlie  precedent  of  Paty’s  case,  had  returned  all  these 
•facts  as  the  cause  of  deUntion,  nearly  the  same  question  which 
was  left  undetermined  in  1704  must  have  been  decided.  But 
they  thought  it  became  them  to  make  a  general  return,  that  the 
sheriffs  had  been  guilty  of  a  contempt  and  breach  of  privilege ; 
and  the  Court,  in  conformity  with  the  authorities,  was  bound  to 
give  credit  to  this  general  charge,  and  remand  the  Sheriffs  to 
custody ;  as  they  must  equally  have  done  if  a  similar  return  had 
been  made  by  any  competent  court,  and  in  strict  analogy  to  wliat 
they  lately  have  decided  in  a  case  brought  before  them  from  the 
Cuur  Roynle  of  the  Island  of  .Jersey. 

Upon  this  general  survey  of  the  proceedings  of  former  Houses 
of  Commons  in  matters  of  jrrivilege,  may  we  not  rest  the  proof  of 
our  proposition, — a  proposition  in  itself  not  rev(dting  to  reason  ? 
Is  it  not  clear  from  experience  and  the  evidence  of  facts,  that  the 
House  of  Commons,  like  every  popular  assembly,  and  every  human 
institution,  is  capable  of  abusing  its  power  ?  Here  is  frequent  and 
flagrant  abuse,  both  in  the  assumption  of  privileges  when  they 
did  not  exist,  and  in  the  inode  of  exercising  them  where  per¬ 
haps  they  did.  It  is  abuse,  too,  committed  in  all  ages. 

The  champions  of  Privilege  do  not  pretend  any  other  security 
against  its  abuse,  than  public  opinion — public  opinion  which 
may  come  limping,  pede  claudo,  years  after  the  mischief  has  been 
done,  can  never  interpose  swiftly  enough  to  prevent  it,  and  can 
never  make  amends  for  it.  'I'he  respectful  remonstrance  of  public 
opinion  against  the  falsified  return  which  placed  Luttrell  in  the 
I  louse,  instead  of  Wilkes,  as  member  for  Middlesex,  was  treated  by 
the  House  with  scorn  ;  and  might  even  have  been  visited,  in  con¬ 
formity  with  some  precedents,  with  vengeance  as  a  breach  of  privi¬ 
lege.  But  these  same  champions  of  public  liberty,  and  trustees  for 
the  people,  have  suggested  but  one  way  in  which  public  opinion 
can  make  itself  felt — the  rejection  of  the  offending  member,  when 
next  he  presents  himself  as  a  candidate  for  a  seat  in  Parliament. 
And  if  he  happened  not  to  have  obtained  a  seat  in  the  Upper 
House,  by  creation  or  succession,  and  if  he  had  performed  those 
promises  of  bribery  w  hicb  possibly  procured  his  former  election, 
and  if  he  coveted  the  honour  of  representing  one  of  the  newly 
enfranchised  boroughs,  or  any  popular  constituency,  it  is  possible 
that  at  the  end  of  lour,  or  five,  or  of  six  years,  the  victim  of  an 
unjust  persecution, or  his  widow,  or  his  or  her  executors  or  admin¬ 
istrators,  may  hope  for  the  satisfaction  of  seeing  the  abettor  of  in¬ 
justice  thrown  out  of  his  seat.  But  all  men  are  slow  to  suspect 
the  government  under  which  they  live  ;  the  people  of  England 
habitually  confide  in  their  own  branch  of  the  constitution.  Ab¬ 
stract  possibilities  of  danger  do  not  disturb  the  repose  of  the  great 
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majority.  Let  us  not  deceive  ourselves ;  force  and  its  consequence, 
success,  dazzle  men  ;  and  boUl  acts  of  tyranny  are  not  very 
unpopular.  Neither  Henry  nor  Cromwell  have  received 

the  just  measure  of  indij^nation  from  posterity.  Violence  may 
even  command  praise  and  sympathy,  if  its  object  be  saijaciously 
chosen.  Most  of  ‘  the  people  out  of  doors  ’  who  {jave  a 
thou^^ht  to  the  sentence  on  Edward  Floyd,  probably  said  that 
he  was  rijrlitly  served  for  beiii|^  a  bloody  l*api>t.  Ttie  imprison¬ 
ment  of  the  Sherllfs  in  their  year  of  office,  was  a  j;ood  joke  for 
some  in  the  House,  and  no  doubt  for  many  out  of  it.  When 
allusion  was  made  to  the  possilulity  of  so  dealinir  with  the  Judges, 
it  was  consistently  treated  with  some  merriment.  The  propen¬ 
sity  in  vulgar  minds  to  take  part  with  the  strong  against  the 
Weak,  when  unjustly  trampled  upon,  is  a  most  important  fact  in 
the  history  of  human  nature.  'I'liat  it  exists,  all  experience 
proves.  The  cruel  punishments  of  Prynne  and  others  in  the 
reign  of  Charhs  I.,  excited  more  scorn  against  the  sufferers  who 
were  made  ridiculous,  than  indignation  against  their  hateful  op¬ 
pressors.  This  is  the  direction  in  which  the  current  of  satire  is  too 
ready  to  flow.  We  noticed  in  our  last  Number  the  proud  triumph 
achieved  by  the  true  patriot,  Daniel  De  Foe,  when,  sentenced  to 
the  pillory  for  his  virtue,  he  was  greeted  by  the  disabused  people 
with  applause,  instead  of  being  covered  with  insult.  But  we 
had  also  to  record  of  a  man  of  letters,  a  wit,  and  a  divine — no 
meaner  a  judge  of  human  nature  than  Jonathan  Swift — that  he 
speaks  of  this  same  man  with  contempt,  Incause  he  ha<l  been  in 
the  pillory.  'I'he  lesson  is  taught  by  him,  fjiii  nil  molilur  inepU'y 
when  his  hero.  Jack  Cade,  wins  the  hearts  of  his  followers  by 
establishing  the  privilege  of  uttering  bad  grammar;  and  condemns 
the  Lord  S.inds  (after  a  suitable  admonition)  to  be  hanged  with 
his  pen  and  inkhorn  about  his  neck ;  fur  the  enormity  of  talking 
of  a  noun  and  a  verb,  and  such  heathenish  sounds  as  no  Chris¬ 
tian  ear  can  endure  to  hear.  And  it  is  this  evil  principle  which 
gives  importance  and  value  to  a  system  of  fixed  laws,  adminis¬ 
tered  by  known  and  responsible  officers,  in  preference  to  sum¬ 
mary  jurisdiction,  to  be  exercised  at  discretion  by  that  ‘  tyrant 
majority,’  which  is  so  often  tempted  to  throw  aside  all  the  re¬ 
straints  which  reason  and  justice  would  impose. 

No  single  instance  occurs  to  our  recollection,  of  a  member 
losing  the  favour  of  his  constituents  for  a  corrupt  vote  on  an  elec¬ 
tion  petition  ;  or  an  absurd  one  on  the  privilege  of  staying  actions 
against  members  of  parliament ;  or  a  tyrannical  one  for  expelling 
a  member,  or  imprisoning  a  supposed  delinquent.  Even  the  pro¬ 
ceedings  against  Wilkes,  with  all  his  popularity,  do  not  appear  to 
have  led  to  such  a  result.  Public  opinion  was  at  the  moment, 


1846. 


Parliament  and  the  Courts. 


29 


indeed,  strongly  excited  ;  it  was  almost  goaded  to  madness  and 
rebellion.  liut  other  subjects  engrossed  attention,  and  this 
wrong  was  no  moie  avenged  than  it  had  been  prevented,  by 
public  opinion.  The  late  votes  against  Mr  StocUdale  and  the 
Sheriffs  were  never  brought  up  at  a  contested  election  ;  yet  disap¬ 
probation  of  the  measures  was  manifested  by  the  verdicts  of  suc¬ 
cessive  juries,  whose  Knglish  hearts  burned  within  them, — inflam¬ 
ed  by  the  single  thought,  that  Privilege  was  assuming  to  overrule 
the  Law;  and  who  awarded  large  and  increasing  damages  in  ac¬ 
tions  most  unreasonably  brought,  though  no  personal  or  party 
feelings  were  engaged  on  either  side  of  the  quarrel. 

Public  opinion,  then,  though  it  may  find  some  irregular  means 
of  venting  its  anger  against  oppresMve  and  unjust  proceedings, 
sometimes  at  the  hazard  of  gencial  tranquillity,  does  not,  and 
for  obvious  reasons  never  will,  administer  that  legitimate  check 
and  control  over  them,  which  is  appealed  to  as  the  only  barrier 
for  the  protection  of  the  people  against  abuse  of  privilege  :  much 
less  will  it  give  redress  to  the  injured. 

The  unfortunate  difference  between  the  House  of  Commons 
and  the  C«)urtof  Queen’s  Bench  was  brought  to  a  conclusion  by 
an  Act  which  gave  to  both  Houses  of  Parliament  the  power  of 
publishing  any  paper,  upon  their  own  views  of  expediency  or 
necessity  ;  and  of  protecting  their  publisher  from  actions  for  libel 
by  the  certificate  of  their  Speaker — inlorming  the  court  where 
such  action  might  depend,  that  the  publication  was  by  such 
authority.  This  Act  originated  in  the  Lower  House,  and  is  well 
known  to  have  owed  its  success  in  the  House  of  Lords  mainly 
to  Lord  Denman  ;  who  supported  it  there  against  a  strong  oppo¬ 
sition,  and  extended  its  proviMons  (as  common  justice  required) 
beyond  the  immediate  agents  of  cither  House,  to  all  publishers 
W'bo  should  circulate  true  copies,  or  faithful  abstracts,  of  papers 
which  had  been  printed  by  its  authority.  I’he  advocates  of 
uncontrolled  Privilege  consistently  opposed  this  Act,  which  was 
regjtrded  as  a  compr»)mise,  and  were  naturally  disgusted  with  so 
fatal  a  blow  to  their  claim.  For  they  perceived  that  a  sole  juris¬ 
diction  of  declaring  what  privileges  they  pleased,  with  an  all- 
sufficient  power  to  enforce  their  declaration,  is  utterly  repugnant 
to  their  submitting  to  ask  assistance  from  the  other  two  branches 
of  the  legislature  for  that  purpose. 

In  passing  the  Act  of  Parliament,  it  was  taken  for  granted 
that  private  feelings  would  be  considered  in  these  publications, 
and  that  nothing  injurious  would  be  sanctioned  without  an  ascer¬ 
tained  necessity.  This  must  have  been  at  all  times  the  wish  of 
honourable  men,  engaged  in  enquiries  connected  v\ith  great  public 
interests,  and  unbiassed  by  personal  motives.  Publicity,  in  its 
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general  results,  is  undoubtedly  the  friend  of  truth ;  it  is,  more¬ 
over,  unavoidable  in  matters  of  general  concernment.  Even 
where  it  brings  out  the  names  of  private  individuals,  it  affects 
them  much  less  than  they  themselves  could  expect;  since  due 
allowance  is  made  for  ex  parte  statements,  character  cannot  per¬ 
manently  suffer  without  a  full  investigation,  and  the  most  care¬ 
less  have  been  taught  to  suspend  their  judgment  till  all  the 
evidence  is  laid  before  them. 

'riie  Act  protects  none  but  those  who  print  by  the  authority  of 
either  House  of  Parliament,  and  thus  enables  a  sull'erer  to  pro¬ 
ceed  against  the  informer  who  has  falsely  accused  him.  The 
false  accuser  is  dragged  into  the  light  by  its  operation ;  and  to 
him  it  holds  out  no  indemnity.  Suppose,  then,  that  a  malig¬ 
nant  enemy,  or  an  interested  competitor,  plans  the  ruin  of 
an  innocent  man  by  slander ;  and  finding  a  parliamentary  com¬ 
mittee  engaged  in  some  enquiry  connected  with  his  othce,  his 
trade,  or  his  profession  ;  and  knowing  the  good  opinion  of  cer¬ 
tain  respectable  members  of  the  committee  to  be  important  to 
his  success  in  the  world,  to  his  character  and  general  estimation, 
he  is  teni|)ted  to  come  before  them  with  calumnious  attacks  : 
certain  that  these  will  be  whispered  about  in  society,  that 
probably  they  may  fiml  their  way  into  a  Blue  Book,  and  be 
proclaimed  to  all  who  take  an  interest  in  the  subject,  at  the 
public  expense,  and  under  the  most  venerable  public  sanction. 
A  friend  who  heanl  the  statement,  draws  to  it  the  attention  of 
the  injured  man — informing  him  that  his  reputation  is  gone  for 
ever,  unless  he  promptly  refutes  the  slander.  Conscious  of  his 
innocence,  able  to  demonstrate  the  falsehood  of  every  allegation 
against  him,  furnished  also  with  proof  of  the  malice  of  his  ad¬ 
versary,  he  commences  an  action  against  his  false  accuser — 
not  against  the  jrrinter  who  has  been  ordered  to  record  his 
testimony,  but  against  the  inventor  of  a  lie  that  may  work  his 
ruin. 

Suppose  this  case,  and  that  the  defendant  should  apply  to  the 
House  of  Commons,  and  charge  the  plaintiff  with  breaking  its 
privileges.  The  answer  most  naturally  to  be  expected  a  priori 
from  the  House,  is  scorn  and  derision.  Or,  indeed,  the  member 
to  w'hom  the  petition  was  confided,  might  wdth  propriety 
spare  the  House  all  trouble ;  and  at  once  tell  his  consti¬ 
tuent,  that  to  his  case  no  considerations  of  privilege  could 
possibly  attach.  ‘What!’  he  might  say,  ‘do  you  admit  that 
‘  you  have  been  uttering  falsehood  from  malignant  motives, 
‘  wronging  your  neighbour,  deluding  the  committee  by  misrepre- 
‘  sentation,  (itself  a  high  contempt,)  and  inducing  the  House  to 
‘  circulate  your  slander  through  the  country  at  a  halfpenny  a 
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‘.sheet?  and  do  you  think  that  the  House  will  screen  you  from 
‘  the  just  reward  of  your  wickedness  ?  The  very  supposition  is 
‘  a  libel  on  the  House.  Rather  fly  from  the  wrath  that  awaits 
‘  you  at  the  hands  of  those  whom  you  have  thus  betrayed  into 
‘  the  commission  of  an  outrage,  which  never  can  be  repaired 
‘  but  by  the  action  you  complain  of.’ 

If  the  defendant  should  protest  his  perfect  innocence,  and  affirm 
that  he  has  candidly  stated  the  truth,  and  innocently  alTorded  valu¬ 
able  information  tending  to  the  redress  of  a  public  evil,  the  answer 
is  equally  obvious — ‘  This  is  no  matter  for  petition  ;  the  House 
‘  neither  can  nor  ought  to  interfere,  having  no  means  of  judging 
‘  between  you,  no  power  to  do  right  to  the  plaintiff  if  injured  by 
‘  false  charges,  nor  to  you,  if  you  have  acted  honestly,  and  are  at- 
‘  tacked  for  telling  the  truth.  This  interference  with  the  com- 
‘  plaint  preferred  against  you  can  do  you  no  good,  unless  that 
‘  complaint  be  well  founded ;  if  it  is  groundless,  the  action  brought 
‘  enables  you  to  vindicate  your  veracity  and  public  spirit  in  the 
‘  only  effectual  manner,  in  open  court,  by  the  verdict  of  a  jury 
‘  given  after  hearing  evidence  on  both  sides.’ 

Yet  we  find  it  recoided  in  the  journals,  that  a  person  who  com¬ 
plained  of  such  an  injury,  and  brought  his  action  for  redress,  was 
threateneti  with  the  displeasure  of  the  House  of  Commons,  and 
the  punishment  consequent  thereon ;  and  both  the  plaintift'  and 
his  attorney  were  frightened  into  an  abandonment  of  the  action. 
The  public  took  no  alarm,  for  the  general  mind  was  w'holly 
occupied  with  gainful  speculations.  Some  few  thinking  men 
observed  the  vote  with  anxiety,  and  soon  more  materials  for 
wonder  were  afforded  them.  For  another  humble  suppliant 
bowed  himself  to  the  ground, — notifying  to  the  House  that  he 
had  received  an  injury  of  the  same  nature — that  his  name  had 
been  fraudulently  signed  to  a  false  petition — that  his  character 
was  suffering  from  this  unauthorized  act,  almost  amounting  to 
forgery,  and  could  be  justified  by  no  other  means  than  bring¬ 
ing  an  action.  Such,  however,  is  his  veneration  for  the  great 
assembly  which  has  given  publicity  to  the  libel,  that  he  will  not 
think  of  invoking  the  aid  of  the  law  without  the  previous  per¬ 
mission  of  that  assembly ;  and  so  entire  his  confidence  in  its 
justice,  that  he  is  certain  that  the  permission  will  be  granted. 
We  are  told  that  his  earnest  petition  for  an  object  apparently  so 
just  and  reasonable  was  rejected  with  menaces. 

The  precedent  so  lately  set  was  likely  to  be  followed  in  the 
Upper  House,  if  similar  circumstances  should  appear  to  make  it 
applicable;  to  hesitate  where  the  Commons  had  acted  so  promptly 
and  decisively,  might  have  implied  a  want  of  proper  spirit.  We 
must  confess  that  the  petitioner,  the  party  sued,  was  ushered  in 
before  their  lordships  in  the  most  favourable  manner.  His  sponsor 
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was  the  Duke  of  Richmond,  a  nohleman  more  elevated  by  his  qua¬ 
lities  than  even  by  his  hisjb  rank,  whose  approbation  is  praise. 
He  was  introduced  as  a  veteran  soldier,  who,  like  the  Duke  him¬ 
self,  had  served  with  reputation  under  the  Great  Captain  in  Spain 
and  at  Waterloo  ;  as  one  whose  military  service  had  been  leward- 
ed  by  a  responsible  office  in  the  police  force;  and  who,  in  that  situ¬ 
ation,  had  collected  information,  which  he  was  eoinpelled,  by  an 
order  of  the  House,  to  lay  before  the  Committee  on  the  laws 
against  ^amin^.  It  was  added  on  the  same  authority,  that  the 
information  was  all  true,  and  that  the  action  was  brought  ao;ainst 
him  by  one  who  justly  suffered  from  it,  being  guilty  of  all  the 
enormities  imputed. 

After  such  a  description  of  the  cau-e  and  the  actors,  it  might 
seem  wonderful  that  the  case  w’as  not  at  once  disposed  of  by  ac¬ 
clamation — by  immediately  punishing  the  breach  of  privilege  al¬ 
ready  committed,  and  stopping  all  further  proceedings.  An  in¬ 
stant  decision  was  pres<ed  for;  but  the  Lord  Chancellor,  the  Lord 
Chief-Justice,  and  Lont  lirougham,  obtained  a  few  bouts  of  delay, 
that  the  decent  ceremony  of  searcliing  for  precetleiits  might  be 
performed  before  a  new  precedent  was  added  to  them. 

'Lite  Committee  reported  those  ‘  most  immediately  applicable 
‘  to  the  matter  of  the  petition.’  'I  hey  ditl  not  cite  the  unre¬ 
scinded  resolutions  of  the  Lords  in  ll)75,  and  in  1704,  cited 
above  ;  nor  that  which  followed  Lord  Lyttelton’s  speech  in  17(i.>. 
liut  the  cases  in  point  to  which  they  directed  attention,  were  in 
number,  four.  One  of  them  was  in  1708.  Riggs  sn  d  Hope 
for  having,  ‘  in  obedience  to  the  orders  and  immediate  commands 
‘  of  the  IlousCy  taken  him  into  custody’  for  riotous  behaviour, 
which  obstructed  the  approaches  of  the  House.  *2.  Hyde,  a 
magistrate,  in  1788  caused  Aldern,  a  constable,  to  be  indicted 
for  an  assauU  in  obei/inif  the  orders  of  the.  llousCy  in  refusing 
Hyde  admission  to  Warren  Hastings’  trial,  without  a  ticket. 
Defendant  had  been  honourably  acquitted,  but  Hyde  w.is  commit¬ 
ted  for  hiscontempt  in  preferring  such  an  indictment.  3.  Wharton, 
in  1820,  was  summoned  for  writing  a  letter  tending  to  a  chal¬ 
lenge  to  Fonblaiupie,  in  consequence  of  words  spoken  by  the 
'•  latt'i'  in  aryuimj  a  question  as  counsel  at  the  bar  of  the  House; 

he  apologised  and  was  discharged.  4.  The  noted  umbrella  case 
stood  last.  It  appears  to  have  been  thus:  Frederick  I’lass,  one 
of  the  doorkeepers  of  the  House,  complained  to  their  Lordships 
that  John  Bell  had  served  him,  when  attending  his  duty  in  this 
House,  with  two  processes  from  the  Westminster  Court  of  Re¬ 
quests;  and  Bell  informed  Plass,  ‘that  the  first  process  was  issued 
‘  to  iu  cover  the  value  of  an  umhrtlii  left  by  Mr  Bell  with  this 
‘  Plass  on  the  night  of  the  Friday  preceding  ;  that  Bell  gave  him 
‘  the  umbrella,  and  he  put  it  away  in  the  usual  place;  that  on  Friday 
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‘  tlie23(l  Bell  served  Plass,  when  on  duty  in  this  House,  with  an 
*  onler  from  the  Court  to  pay  Bell  17s.  Gd.  debt,  and  £2,  10s. 

‘  costs,  for  the  use  of  Bell.* 

'I'hese  cases  could  not  he  supposed  to  furnish  an  example 
of  staying  legal  proceedings  commenced  by  one  slandered  by 
false  evidence  before  a  committee.  But  they  must  have  been 
thought  to  rest  on  a  principle  which  would  justify  a  vote  for  so 
doing;  and  as  their  Lordolnps  immediately  came  to  such  a  vote, 
we  must  presume  that  such  a  principle  was  extracted  from  them. 
By  what  process,  we  own  ourselves  incapable  of  discovering. 
The  last  case,  that  of  the  umbrella,  which  was  the  most  relied 
on,  is  evidently  a  punishment  for  serving  the  proeess  of  the  Court 
of  Bequests  on  one  of  the  ollicers  of  the  House,  while  there 
attending  its  service.  Most  clearly,  on  perusing  it,  no  other 
offence  is  charged. 

The  production  of  these  documents,  and  of  several  others  so 
much  less  like  the  case  in  hand,  that  the  committee  did  not 
regard  them,  gave  but  a  short  respite  to  the  plaintiff  and  his 
attorney,  who  were  summonerl,  and  released  on  their  assurance 
that  they  had  intended  and  were  conscious  of  no  offence;  but 
that,  having  been  so  unhappy  as  to  incur  the  di-phasure  of  that 
august  as'Cinlrly,  they  would  discontinue  the  action.  On  the 
motion  for  requiring  this  of  them,  the  Speech  and  Protest  of  Lord 
Brougham  were  made.  They  will  be  the  text  on  which  all 
future  commentaries  on  the  use  and  abuse  of  privilege  must  be 
written — the  treasury  from  which  all  arguments  must  be  drawn. 
They  are  too  generally  read  to  be  here  copied  or  abstracted  ;  but 
some  observations  on  points  of  detail  may  not  be  wholly  super¬ 
fluous. 

Adverting  to  the  noble  Duke’s  description  of  the  transac¬ 
tion,  and  the  parties  to  it.  Lord  Brougham  remarks,  that  these 
might  have  exhibited  the  reverse  of  that  description  in  every 
respect.  Consider  now  for  a  moment  how  the  question  would 
have  stood,  if  that  had  been  the  case.  [Suppose  the  petitioner 
to  have  been  the  keeper  of  a  low  gaming-house,  who,  before  a 
committee  for  enquiry  into  the  state  of  the  police,  had  volun- 


•  A  case  nearly  in  point  might  have  been  found  in  the  Commons’ 
Journals,  in  the  3d  year  of  William  III.  Sir  Halph  Megget  petitioned 
against  an  election  for  Southwark,  and  was  reparkd  to  have  said  that  he 
was  sure  of  a  majority,  right  or  wrong.  For  this  saying  he  was  sent  to 
jail.  As  he  denied  having  ever  used  such  words,  he  sued  the  slanderer 
for  falsely  imputing  them,  and  was  sent  to  jail  a  second  time  for  this 
breach  of  privilege  I 
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teered  his  evidence  against  an  inspector,  promoted  to  that  sta¬ 
tion  for  bravery  and  good  conduct  in  the  victorious  army,  but 
exposed  to  malice  for  the  faithful  discharge  of  his  duty ;  and 
suppose  all  his  evidence  to  have  been  a  base  fabrication  to  in¬ 
jure  this  honest  man.  All  this  might  have  been  the  fact,  but  qf 
course  no  word  of  it  would  have  transpired  in  the  petition.  'I'he 
truth  would  be  made  apparent  at  the  trial ;  but,  according  to  the 
practice  now  established,  that  can  never  take  place. 

In  this  debate,  it  appears  to  have  been  assumed,  even  by  so 
candid  and  calm  a  judge  as  the  Duke  of  Wellington,  that  the 
mere  relation  of  a  witness  was  enough  to  entitle  the  petitioner 
to  the  protection  of  the  House  against  an  action.  But  with  all 
the  deference  and  respect  which  is  due  to  that  great  name,  we 
must  submit  that  the  truth  of  the  evidence  is  a  much  more  im¬ 
portant  matter.  The  plaintiff  undertakes  to  prove  its  untruth. 

We  ask,  with  all  humility,  what  right  can  there  be  to  act  as  if 
you  knew  it  to  be  true,  and  at  the  same  time  deny  all  means  of 
discovering  w  hether  it  be  true  or  false  ? 

The  same  answer  is  good  to  the  argument  urged  by  the  learn¬ 
ed  occupant  of  the  Great  Seal,  and  some  of  his  highly  revered 
predecessors.  ‘  We  protect  from  actions  at  law  the  officers  of  our 
‘  Court  who  execute  its  process.’  This  may  possibly  be  very 
proper  where  you  are  perfectly  sure  that  your  officer  has  done 
so,  and  nothing  more  ;  but  this  is  not  an  officer — he  is  a  wit¬ 
ness — the  plaintiff  says,  a  false  witness.  You  cannot  know  which 
is  right  without  that  trial,  which  one  of  the  parties  seeks,  and  the 
other  is  anxious  to  prevent.  If  perjury  has  been  committed,  the 
son  of  Belial  is  certainly  no  officer  of  the  Court,  or  of  the  House, 
in  committing  it.  On  other  grounds,  the  Protest  clearly  demon-  » 
strates  that  no  analogy  exists  between  this  ease  and  the  protection 
of  officers,  or  parties  in  the  Court  of  Chancery. 

But  the  intervention  of  the  House  is  also  justified  on  that  most 
suspicious  ground,  the  interest  of  the  plaintiff  himself,  who  must 
fail  (it  is  said)  because  no  action  can  be  maintained  for  perjury. 

If  so,  the  defendant,  the  petitioner,  is  safe  at  all  events,  however 
steeped  in  falsehood.  But  we  cannot  adopt  this  general  propo¬ 
sition  of  law  till  it  shall  be  promulgated  by  judicial  authority; 
which  it  never  can  be  as  long  as  an  action  for  a  malicious  prose¬ 
cution,  or  for  an  unlawful  arrest,  procured  by  a  false  oath,  is  held 
to  be  maintainable.  Let  us  also  observe,  that  this  ingenious 
reason  is  wholly  inapplicable  to  evidence  laid  before  the  House 
of  Commons,  by  which  no  oath  can  be  administered.  A  party 
thus  slandered  and  seeking  redress,  is  exactly  in  the  situation  in 
which  James  Duke  of  York  would  have  stood,  if  he  had  sued 
Dangerfield  for  calumniating  him,  and  not  the  Speaker,  Sir  W. 
Williams,  for  printing  and  publishing  the  calumny. 
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But  suppose  that  a  person  should  present  himself  before  a 
committee  of  the  House  of  Lords,  and  falsely  swear  that  A  is 
the  holder  of  so  many  railway  shares,  or  that  he  has  ^iven  his 
assent  to  some  sacritice  of  his  property  ;  by  reason  of  which  false 
representation,  A  is  made  liable  by  the  Act  to  certain  payments, 
or  loses  his  land  without  compensation.  If  A  should  bring  an 
action  against  tbe  witness,  by  whose  falsehood  his  interests  are 
so  much  affected,  the  Court  would  stare  at  such  defence  as  this 
— ‘  Very  true,  I  have  stated  a  falsehood  respecting  you,  and  you 
‘  have  suffered  enormous  damage  from  my  false  evidence ;  but 
‘  that  false  evidence  was  given  upon  oath,  and  you  have,  there- 
‘  fore,  no  remedy  against  me.’ 

If,  indeed,  the  witness  has  spoken  nothing  but  the  truth,  or 
even  if  he  has  communicated  nothing  but  what  he  really  believes 
to  be  true,  it  is  hard  that  he  should  be  harassed  by  an  action, 
and  put  to  the  expense  of  defending  himself  against  vexatious 
litigation.  We  freely  admit  that  no  unfounded  action  ought  to 
be  commenced  ;  but  we  as  strenuously  deny  that  it  can  be  po¬ 
litic  to  lodge  in  the  hands  of  either  House  of  Parliament  the 
discretionary  power  to  prevent  this  evil  on  ex  parte  applications. 
The  delays  and  expenses  of  the  law  are  among  the  heaviest  evils 
that  afflict  men  in  society.  Legislators  cannot  be  too  active  in 
devising  the  means  of  reducing  them,  and  of  discouraging  all  the 
arts  of  legal  chicanery.  The  Courts  themselves  are  astute  in 
the  application  of  remedies,  and  they  ask  for  the  means  of  carry¬ 
ing  them  still  further ;  but,  allowing  the  mischief  to  exist  to  a 
grievous  extent,  it  were  a  much  greater  evil  to  close  the  Temple 
of  justice  indiscriminately — excluding  by  the  same  act  both  well- 
founded  demands  and  extortionate  attempts,  by  prematurely 
crushing  the  only  means  of  ascertaining  their  true  character. 

A  criminal  proceeding  for  perjury,  an  information  or  indict¬ 
ment,  is  no  less  harassing  than  a  civil  suit,  and  its  consequences 
may  be  much  severer.  Privilege  has  not  yet  interposed  to  pre¬ 
vent  it ;  for  which  a  reason  was  assigned  in  a  late  debate  in  the 
Lords,  that  in  criminal  proceedings  the  Crown  is  a  party.  To 
this  argument,  as  to  many  employed  upholding  indefinite  privi¬ 
lege,  a  twofold  refutation  may  be  directed.  1.  It  is  not  virtually 
true ;  for  all  the  w’orld  knows  that  the  Crown  is  very  rarely  the 
real  prosecutor  in  such  cases.  Though  the  process  must  issue 
in  the  name  of  the  Crown,  the  real  prosecutor  is  he  whose  cha¬ 
racter  or  whose  interest  has  been  injured  by  the  false  witness, 
and  who  deems  the  necessity  of  a  public  exposure  a  paramount 
duty,  to  be  performed  in  spite  of  all  tbe  cost,  risk,  and  anxiety, 
which  belong  to  such  proceedings.  But,  2.  Is  the  reason  a 
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good  one  ?  Is  the  distinction  just  ?  Is  it  in  the  genuine  spirit  of 
that  Privilege,  so  potent  for  the  destruction  of  private  rights,  to 
be  suddenly  paralysed  by  a  condict  with  the  Ciown  ? 

If  the  object  of  such  prohibitory  resolutions  be  thus  question¬ 
able,  the  means  of  enforcing  them  will  hardly  appear  more  praise¬ 
worthy.  A  party  is  imprisoned  and  fined  by  payment  of  fees, 
that  others  may  be  deterred  from  asserting  a  just  claim  for 
redress ;  in  perfect  ignorance  that  he  has  violated  any  privilege. 
His  attorney  is  sent  to  jail  for  exercising  his  profession  for  the 
advancement  of  justice.  If  he  knew  that  this  might  be  styled  a 
breach  of  Privilege,  he  could  not  know  that  the  House  would 
think  proper  to  take  it  up  as  an  otfence.  Counsel  have  hitherto 
been  spared.  The  times  in  which  we  live  have  hitherto  been 
relieved  from  witnessing  such  scenes  as  the  House,  from  a  sense 
of  dignity,  acted  in  the  reign  of  Queen  Anne,  when  the  Sergeant- 
at-arms  was  playing  at  hide-and-seek  with  eminent  Barristers  in 
the  Temple  cloisters;  and  had  to  inform  the  House  that  he  had 
wellnigh  caught  one,  who  escaped  at  the  hazard  of  his  neck,  by 
the  help  of  his  sheets,  from  a  back  window  up  tw  o  pair  of  stairs. 

Even  these  harsh  measures  may  fail  to  extirpate  the  heresy, 
and  put  down  contumacy.  Late  experience  may  teach  this  to 
the  most  careless  observer  ;  for  the  disinterested  love  of  martyr¬ 
dom  is  implanted  in  some  breasts  by  nature,  and  others  have 
courted  it  successfully  as  a  profitable  speculation.  It  is  perfectly 
notorious,  that  a  skilful  watching  of  the  Table  of  Terms  and 
Returns  may^  enable  the  practitioner  to  commence  and  conclude 
his  action,  so  that  the  damages  and  costs  may  be  levied  and  paid 
before  it  is  possible  for  Parliament  to  ii\terfere.  On  their  re¬ 
assembling,  their  first  step  might  probably  be  to  visit  with  their 
high  displeasure  all  who  had  been  concerned  in  the  discussion  or 
decision  ;  not  only  parties,  counsel,  attorneys,  sherilfs — and  why 
not  witnesses  and  jurors  also  ? — but  certainly,  in  the  terms  of  the 
resolution  adopted  by  the  last  Parliament  but  one,  the  judges  of 
those  courts  and  tribunals  which  may  have  decided  ‘  any  matter 
‘  of  privilege  inconsistent  w’ith  the  determination  of  the  House.’ 
But  the  object  of  the  plaintiff  and  his  attorney  would  be  in  the 
mean  time  fully  attained. 

To  meet  this  danger  but  one  expedient  can  he  devised.  An 
address  might  be  presented  to  the  Crown,  just  before  the  usual 
time  of  prorogation — praying  that  Parliament  might  not  be  pro¬ 
rogued,  but  that  the  two  Houses  might  adjourn.  'I'he  Crown 
again  !  What  if  the  Crown  refused  i  What  if  the  Lords  dis¬ 
sented  ? 

A  remark  of  a  more  general  nature  must  here  be  introduced. 
In  case  of  any  difficulty  in  the  execution  of  any  warrant  issued 
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by  the  House,  who  must  supply  the  force  requisite  for  that  pur- 
j)Ose  ?  I'lie  Crown. 

Tliese  inconvenient  consequences  are  hinted  at  with  reluc¬ 
tance,  and  not  without  pain ;  because  they  mi^ht  occur  where 
Privilej^e  was  not  obstructinj^  the  law,  or  squabbling  with  its  offi¬ 
cers,  but  manfully  engaged  in  a  noble  and  legitimate  contest,  in 
the  discharge  of  its  highest  duties,  and  in  defence  of  the  real 
liberties  of  the  people.  But  they  may  supply  forcible  reasons 
fur  acting  with  caution  in  a  matter  of  so  much  delicacy, 
and  against  overstraining  powers,  in  their  own  nature  hard  to  be 
wielded.  And  it  is  indisputably  true,  that  every  exercise  of  pri¬ 
vilege  which  wants  the  sanction  of  public  opinion,  and  is  con¬ 
demned  by  considerate  men,  must  weaken  its  authority  on  other 
occasions,  when  all  such  would  wish  to  see  it  active  and  tri- 
um|)hant. 

\Ve  have  just  touched  upon  the  most  striking,  perhaps  also  the 
most  really  important,  part  of  this  great  subject — the  relation 
which  it  bears  to,  and  the  influence  which  it  must  have  upon,  the 
administration  of  the  law  in  our  Courts  of  Justice.  And  here,  in 
the  first  place,  we  would  state  our  strong  sense  of  the  unfortunate 
position  which  this  question  has  assumed.  The  disagreement 
that  has  arisen  is  in  itself  a  great  calamity.  It  is  a  lamentable 
thing  if  a  Court  of  Justice  has  denied  the  existence  of  a  real 
Privilege  of  Parliament ;  or  if  the  House  of  Commons  has  asserted 
as  a  right  that  which  the  Courts  can  justly  refuse  to  recognise. 

But  if  the  reports  obtained  through  the  ordinary  breach 
of  privilege  may  be  trusted,  strange  misconceptions  appear  to 
have  been  engendered  in  the  heat  of  controversy,  and  to  have 
taken  possession  of  some  superior  understandings.  The  con¬ 
troversy  has  been  regarded  by  many  as  a  struggle  for  political 
power.  A  foreigner  might  have  imagined  that  two  great  rival 
bodies  in  the  state  were  contending  for  the  same  authority,  and 
aiming  to  secure  thereby  a  preponderance  in  the  machine  of 
government — as  if  the  House  had,  in  direct  terms,  insisted  on 
the  right  of  inspecting  and  reviewing  all  the  judgments  of  all  the 
Courts;  or  the  Queen’s  Bench  had  affected  to  impeach  ministers, 
or  grant  supplies,  or  decide  on  a  disputed  right  to  sit  and  vote  in 
Parliament.  An  opinion  was  growing  that  the  court  was  obsti¬ 
nate  and  presumptuous  ;  and  that  as  the  weaker  body  it  ought, 
by  reason  of  its  comparative  w'eakness,  to  have  abstained  from 
disturbing  the  public  tranquillity,  by  yielding  up  with  a  good 
grace  the  point  in  dispute. 

A  very  little  reflection  must  explode  this  fallacy.  The  House 
of  Commons,  like  every  other  privileged  body,  may  exercise  its 
judgment  on  the  propriety  of  acting  at  any  particular  crisis. 
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Both  Houses  wilfully  connive  at  a  daily  invasion  of  an  un¬ 
doubted  privilege  committed  by  every  newspaper  in  publishing 
their  debates.  They  may  also  imprison  for  a  libel,  or  forbear 
to  imprison,  as,  on  a  view  of  all  the  circumstances,  they  may 
think  fit.  Under  the  recent  Act,  if  a  bookseller  were  sued  for 
something  contained  in  a  Blue  Book,  the  House  would  have  to 
consider  whether  they  ought  to  direct  the  Speaker  to  send  his 
certificate  to  a  Court  of  Law.  So,  if  it  had  been  made  clear  to 
the  House,  that  the  plaintiff  Stockdale  had  really  suffered  in 
his  character  or  fortune  by  a  publication  culpably  negligent ;  or 
that  the  plaintiff  Howard  had  been  needlessly  annoyed  by  the 
Sergeant-at-arms  in  the  execution  of  his  warrant ;  the  House 
might  have  declined  to  interfere  in  behalf  of  either  defendant. 
Cases  may  well  be  conceived,  in  which  they  would  address  the 
Crown  to  make  compensation  to  the  injured  man  ;  others, 
in  which  there  would  be  no  injustice  in  leaving  their  officer  to 
abide  the  consequences  of  his  own  misconduct. 

But  the  Court  is  in  no  sense  a  party.  The  parties  in  the  late 
proceedings  were  those  whose  names  appeared  on  the  record  as 
plaintiffs  and  defendants  in  the  respective  actions.  The  House 
of  Commons  elected  to  become  a  party,  by  a  process  not  unlike 
that  of  interpleader,  taking  up  the  defence  of  its  agent  and  offi¬ 
cer.  The  Court  put  forward  no  claim  whatever.  Being  set  in 
motion  by  the  ordinary  means,  it  attempted  to  do  no  more,  and 
it  could  do  no  less,  than  exercise  the  jurisdiction  entrusted  to  it 
by  the  law  and  the  constitution.  It  could  not  prevent  the  plain¬ 
tiff  from  suing  out  his  writ  of  summons,  or  filing  his  declaration, 
or  demurring  to  the  defendant’s  plea,  or  demanding  judgment. 
The  Court  can  never  be  a  party.  Individual  judges  might  be 
made  parties  against  their  will,  if  they  incurred  the  high  dis¬ 
pleasure  denounced,  by  being  involved  in  the  penal  consequences 
flowing  from  it ;  as  we  commonly  style  the  convict  a  party  to 
that  process  which  may  terminate  in  his  imprisonment,  exile,  or 
death. 

In  the  case  where  judgment  was  suffered  for  want  of  a  plea, 
the  Court  was  merely  passive — an  instrument  in  the  plaintiff’s 
hands  for  obtaining  the  damages  awarded  by  a  jury,  as  igno¬ 
rant  of  what  was  passing  in  its  name  as  the  steam  is  of  the  pro¬ 
gress  of  the  Train.  So  when  the  defendant  pleaded  the  privilege 
of  the  House  of  Commons  as  his  justification,  and  the  plaintiff  by 
his  demurrer  questioned  its  sufficiency,  the  duty  imposed  on  the 
Court  was  different,  but  was  in  the  same  degree  clear,  restricted, 
and  inevitable.  Their  duty  was  to  hear  what  could  be  urged  by 
Counsel  on  both  sides,  and  determine  according  to  law — that  is, 
to  the  law  as  it  existed  in  their  own  opinion,  and  not  another’s. 


1846. 


Parliament  and  the  Courts. 


39 


Each  party  had  a  right  to  require  them  to  form  this  judgment, 
'and  to  declare  it.  Some  distrust  of  their  own  first  impressions 
may  have  been  inspired  by  the  opposite  views  proclaimed  in  an 
assembly  so  enlightened ;  but  they  could  no  more  deprive  the 
plaintitf  of  that  benefit — which,  after  full  consideration,  they  v/ere 
convinced  the  law  conferred  upon  him — than  the  Prophet  of  the 
Lord  could  utter  any  other  words  than  those  which  his  great 
Master  commanded. 

A  distinguished  member  of  the  legal  profession  from  our  own 
part  of  the  island,  is  reported  to  have  expressed,  in  the  House  of 
Commons,  an  opinion,  that  a  Scottish  court,  if  placed  in  the  po¬ 
sition  of  the  Queen’s  Bench,  would  have  given  way.  We  hope 
that  he  did  not  profess  that  sentiment,  and  believe  that  it  is  un¬ 
founded.  It  would  exhibit  a  distinction  between  the  Courts  sitting 
in  London  and  Edinburgh  not  very  honourable  to  the  latter.  At 
least  we  are  certain  that  so  learned  and  honourable  a  person,  if, 
when  holding  a  judicial  seat,  he  shall  be  tried  in  so  severe  an  emer¬ 
gency,  will  find  that  he  cannot  act  upon  his  own  doctrine.  Should 
he  in  the  seat  of  justice  be  threatened  with  the  displeasure  of  the 
Crown  or  of  the  Parliament,  in  the  event  of  his  coming  to  a  parti¬ 
cular  decision,  he  will  answer,  ‘  It  is  not  necessary  for  me  to  please 
‘  either  Crown  or  Parliament,  but  it  is  necessary  for  me  to  do  my 
‘  duty.  I  can  listen  to  no  expression  of  voluntas  pro  ratione.  It 
‘  is  for  the  purpose  of  controlling  that  will  of  another,  that  my 
‘  reason  is  called  upon  to  decide.’  'Phe  important  principle  re¬ 
quires  to  be  frequently  asserted — more  especially  in  these  days  of 
compromise— that  judicial  duties  are  not  vicarious,  and  cannot  be 
delegated.  Parties  may  waive  their  rights,  rather  than  suft'er  an 
inconvenience  at  their  own  mere  option ;  with  Counsel  and  At¬ 
torneys  the  question  of  casuistry  may  strike  different  minds  in 
different  points  of  view ;  but  the  Judge  cannot  run  away  from  his 
duty,  or  leave  it  to  other  hands. 

A  perusal  of  this  now  voluminous  controversy,  shows  that 
the  Judges  thought  it  had  reached  a  point  in  which  only 
one  decision  was  possible;  as  soon  as  the  doctrine  by  which 
alone  the  defendant  could  succeed,  appeared  to  be  at  open  va¬ 
riance  with  first  principles.  When  they  found  his  justification  to 
rest  not  on  the  long  enjoyment,  the  expediency  or  necessity,  of 
the  privilege,  but  on  the  fact  that  the  House  declared  it  to  be  a 
privilege,  they  thought  their  own  task  ended  ;  and  anticipated  the 
concurrence  of  all  who  knew’  that  we  live  under  a  system  of  laws, 
and  are  subjects  of  a  mixed  government.  ‘  For  here,’  (as  more 
than  one  of  them  distinctly  intimates.)  ‘  we  find  a  direct  claim  of 
‘  arbitrary  power  for  one  branch  of  the  legislature,  which  implies 
‘  the  entire  subversion  of  all  law.’  This  looked  like  a  reductio 


40 


Parliament  and  the  Courts. 


Jan. 


ad  absurduin — a  l)ar  to  all  further  arjrumcnt ;  the  proposition  was 
stranded,  nor  could  law  or  common  sense  dual  it  over  such  a 
shuah 

Amon:^  the  dicta  of  Judoes,  cited  on  the  arjjumcnt,  was  one 
in  the  time  of  the  usurpation,  when  tlie  Upper  liench  refused  to 
discharge  Captain  Streater  on  his  habeas  cor/nis  ;  simply  because 
he  hud  been  committed  by  ordei  of  the  Purliument.  ‘  Some  one 
‘  must  be  master,’  said  the  Chief- Justice.  And  no  doubt,  in 
every  state  an  ultimate  arbitrary  power  without  appeal  must, 
under  ail  fjovernments,  somewhere  exist.  'I'he  question  is, 
where?  The  answer  of  all  dispassionate  enquirers  can  be  but 
one — in  the  three  Parliamentary  Estates  of  the  realm — in  Queen, 
1  ords,  and  Commons.  It  is  grasped  by  one  in  the  name  of 
Privilege,  as  it  had  formerly  been  liy  another  in  that  of  prero¬ 
gative.  The  constitution  has  lodged  the  sacred  deposit  of 
sovereign  authority  in  a  chest  locked  by  three  diti'crent  keys, 
confided  to  the  custody  of  three  dift’erent  trustees.  One  of  them 
is  now  at  length,  after  ages  of  struggle,  etl’cctually  prevented 
from  acting  alone;  but  another  of  the  two  is  said  to  enjoy  the 
privilege  of  striking  otf  the  other  two  locks,  when,  for  any  pur¬ 
pose  of  its  own,  it  wishes  to  lay  hands  on  the  tieasure. 

The  arguiinntuiH  ad  hominem  was  clothed  in  various  disguises. 
‘  You  yourselves,  ye  judges  of  Westminster  Hall,  enjoy  the 
‘  arbitrary  power  that  you  would  condemn.  Your  decrees  are 
‘  final,  the  execution  of  them  is  without  appeal ;  and,  further- 
‘  more,  they  are  fnquently  wrong,  for  they  are  reversed  on 
*  error.’  An  arbitrary  power  in  the  jmiges!  bound  as  they  are 
by  statutes  and  rules,  by  authorities,  precedents,  and  forms ; 
their  judgments  reversable  by  two  successive  couits  of  error; 
their  members  subject  to  impeachment  for  malversation  and  op¬ 
pression  ;  and  to  lemoval  for  ignorance  or  incompetency,  for 
partiality,  or  intemperance,  or  indiscretion,  or  any  ill  quality  that 
can  impair  the  usefulness  or  elficiency  of  a  magistrate  ! 

But  then,  it  is  said,  the  course  of  study  which  lawyers  must 
pursue,  disqualifies  them  from  comprehending  these  high  matters. 
'J  heir  habits  cripple  the  mind  and  weaken  the  perception. 
Privilege  is  understood  by  few  ;  its  mysteries  can  only  be 
fathomed  by  a  reach  of  thought,  not  to  be  expected  from 
professional  men.  ‘  It  is  too  wonderlul  and  excellent  for  you 
‘  — you  cannot  attain  unto  it.’  The  faculty  is  confined  to  the 
members  of  either  House,  and  need  not  be  sought  for,  as  it 
cannot  be  found,  beyond  their  wails. 

We  have  heard  such  remarks  gravely  made,  w’ith  the  sincerest 
respect  towards  themselves,  and  to  the  disparagi  ment  of  others, 
by  some  such  men  as  would  have  supplied  Shukspeare  with 
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additionul  dicta  to  enrich  the  illustration  of  his  (li|j;nifie(l  favourites, 

■  Dogberry  and  Shallow.  The  solemn  and  empty  formality  of 
some,  who  lamented  the  nairow-mindedness  of  the  judicial  body, 
has  given  their  seniiineiits  the  appearance  of  too  bold  an  irony. 
Hut,  to  treat  tliis  topic  practieally,  it  must  be  admitted  that  in  fact 
the  subject  ol  these  debates  is,  lor  the  most  part,  avoided  by  the 
statesmen,  the  merchants,  the  landed  proprietors,  and  left  to  the 
lawyers;  to  that  very  class  whose  disqnalilication,  from  profes¬ 
sional  habits,  is  thus  assumed.  We  think  it  lightly  left  to  them, 
as  most  conversant  with  the  discussion  of  such  juinciples; — all 
the  more  if  they  have  also  enjoyed  a  seat  in  the  House  of.  Com¬ 
mons.  Hut  in  that  case  we  might  respectfully  ask,  why  such  per¬ 
sons,  after  they  had  passed  the  best  twenty  years  of  life  there, 
are  to  be  suddenly  denuded  of  all  that  could  be  learned  there,  on 
being  promoted  to  the  Hench  ;  and  why  a  younger  lawyer,  by 
any  means  which  can  obtain  him  a  seat  in  Parliament,  before  his 
studies  have  terminated,  or  his  practice  begun,  becomes  suddenly 
endowed  with  the  gift  of  penetrating  these  mysteries. 

There  is  no  mystery  in  it.  We  have  no  College  of  Augurs  in 
St  Stephen’s — no  freemasonry  envelopes  the  archives.  When 
Privilege  comes  underexamination,  we  all  have  equal  access  to  the 
same  sources.  We  resort  to  the  same  books,  which  open  of  them¬ 
selves  at  the  same  well-known  passages.  If,  in  ancient  times,  some 
of  the  Judges  have  addressed  the  legislative  bodies  in  tones  of 
self-abasement  on  the  one  hand,  and  of  reverence,  approaching 
adoration,  on  the  other,  to  avoid  the  embarrassment,  and  perhafts 
the  danger,  of  interfering  when  Privilege  was  named,  others,  in 
the  very  earliest  times,  have  fearlessly  proceeded. to  examine  and 
decide  upon  it.  'i  bis  is  abundantly  exemplified  in  Mr  Justice 
Ihdroyd’s  learned  discussion  of  the  case  of  Hurdett  v.  Abbott — 
one  of  the  ablest,  clearest,  and  fullest  arguments  ever  addressed, 
even  by  that  great  lawyer,  to  a  Court. 

If  some  Judges  have  been  disposed  to  compliment  away  the 
liberties  of  Englishmen  to  either  House  of  Parliament,  it  is  no 
more  than  others  did  in  evil  times,  to  conciliate  the  favour,  or 
avert  the  high  displeasure  of  the  Crown.  If  some  have  refused 
to  suspect  the  possibility  of  a  majority  of  the  Commons  staying 
an  action  from  improper  motives ;  others  have  refused  to  liberate 
members  of  Parliament,  who  sued  out  their  habeas  corpus  when 
imprisoned  by  the  King  for  words  uttered  there  in  debate.  Never 
let  it  be  forgotten,  that  by  the  opinion  of  a  majority  of  tliQ 
Judges,  when  holding  office  at  the  will  of  the  Crown,  the  King 
could  impose  a  tax  of  his  own  single  authority,  and  rule  the  land 
without  any  Parliament. 

Lord  Holt’s  conduct  was  as  different  from  theirs  as  honesty 


42 


Parliament  and  tlie  Courts. 


Jan. 


from  servility,  or  light  from  darkness.  When  John  Paty  was 
brought  before  him,  imprisoned  by  the  House  of  Commons  for 
the  crime  of  bringing  a  lawful  action,  he  thus  expressed  him¬ 
self — ‘  I  will  suppose  that  the  bringing  such  actions  was  declared 
‘  by  the  House  of  Commons  to  be  a  breach  of  their  privilege, 

‘  but  that  declaration  will  not  make  that  a  breach  of  privilege 
‘  which  was  not  so  before.  But  if  they  have  any  such  privilege, 

‘  they  ought  to  show  precedents  of  it.  The  privileges  of  the 
‘  House  of  Commons  are  well  known,  and  are  founded  upon  the 

*  law  of  the  land,  and  arc  nothing  but  the  law.’  In  another 
part  of  his  admirable  judgment,  ‘  I  shall,’  he  says,  ‘  presume  to 
‘  maintain  that  here  is  no  privilege  broken,  for  I  take  it  for 

*  granted  that  privilege  is  stated  and  settled  by  the  law  of  Eng- 

*  land,  and  is  not  an  uncertain  and  undefinablc  thing.’  * 

These  sentiments  are  not  the  emanations  of  a  feeble  or  narrow 
mind.  Such  epithets  might  perhaps  be  more  justly  applied  to 
those  who  forget  that  the  laws  were  entrusted  to  their  adminis¬ 
tration  for  the  protection  of  the  people  against  all  arbitrary 
power,  by  whomsoever  assumed,  or  threatened.  Such  epithets 
might  with  more  propriety,  though  perhaps  not  without  irrever¬ 
ence,  or  even  danger,  be  transferred  to  those  who  have  employed 
language  so  unworthy  of  their  stations ;  or  to  some  who  have 
thought  to  build  so  wide  a  superstructure  as  arbitrary  powvr  on 
so  minute  a  basis,  and  w’ho,  in  a  dream  of  self-complacency,  have 
fancied  that  their  own  powers  could  be  enlarged  beyond  all  con¬ 
trol,  and  the  essential  boundaries  of  the  constitution  removed  by 
expressions  like  these,  however  frequently  repeated. 

It  is  not  unworthy  of  notice,  that  the  great  case  of  Stockdale 
V.  Hansard,  which  principally  brought  the  present  subject  under 
genejal  discussion,  presented  perhaps  as  many  obstacles  to  the 
reception  of  our  general  views,  as  any  that  could  have  been  ima¬ 
gined.  It  was  an  action  for  libel,  and  excited  that  sensitive 
jealousy  in  the  public  mind,  W’hich  keeps  guard  over  the  freedom 
of  the  press.  Moreover,  the  doctrine  there  maintained,  appear¬ 
ed  likely  to  prevent  the  circulation  of  important  knowledge. 


•  He  illustrates  this  by  well-known  examples.  Privilege  does  not 
extend  to  treason,  felony,  or  breach  of  the  peace,  nor  did  (till  the  deci¬ 
sion  of  the  House  of  Commons  against  that  of  the  Court  of  Common 
Pleas)  to  libel ;  from  the  time  of  Wilkes’s  arrest  till  the  Rockingham 
administration  w  as  appointed.  The  privilege  of  the  House  of  Lords  to  fine 
for  contempt,  is  not  shared  by  the  Commons.  The  former  may  imprison 
for  an  indefinite  time,  the  latter  only  during  a  session.  The  former  can 
examine  upon  oath,  nut  so  the  latter. 
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Thus  the  literary  public,  happily  now  almost  the  entire  public, 
took  an  alarm  which  would  be  merely  absurd  with  reference  to 
false  witness  before  a  committee.  That  the  decision  of  the 
court  was  correct  in  law  on  the  minor  point,  whether  the  privi¬ 
lege  of  publishing  afforded  protection  to  the  agent  of  the  House 
of  Commons  for  a  libel  upon  a  private  man,  has  hence  been 
doubted  by  some — who  overlooked  an  obvious  distinction  be¬ 
tween  the  freer  circulation  of  every  kind  of  knowledge,  which 
has  become  habitual  and  almost  unavoidable  in  modern  times — 
and  the  claim  of  a  privilege  to  communicate  documents  to  the 
public,  in  exercise  of  the  real  functions  of  Parliament. 

This  distinction  was  most  clearly  laid  down  by  Lord  Hale 
and  the  whole  Court  of  King’s  Bench,  in  the  case  of  Lake  ?;.  King, 
reported  in  the  first  volume  of  Saunders’s  Reports,  and  applied 
by  Lord  Erskine,  in  his  usual  luminous  style  of  reasoning,  to  the 
case  of  11.  V.  Stockdale,  before  adverted  to.  *  Before  they  sent 
‘  their  Attorney-general  to  prosecute  in  this  place  the  publica- 
‘  tion  of  answers  to  their  charges,  they  should  have  recollected 
‘  that  their  want  of  circumspection  in  the  maintenance  of  their 
‘  own  privileges,  and  in  the  protection  of  persons  accused  be- 
‘  fore  them,  had  given  to  the  public  the  charges  themselves, 

‘  which  ought  to  have  been  confined  to  their  journals.  The 
‘  course  and  practice  of  Parliament  might  warrant  the  printing 
‘  of  them  for  the  use  of  their  own  members,  but  here  the  publi- 
‘  cation  should  have  stopped,  and  all  further  progress  have  been 
‘  r»*sisted  by  authority.’ 

We  do  not,  however,  propose  to  argue  the  doctrine  there  laid 
down,  after  the  fullest  consideration.  It  is  established  and  must 
be  received  as  good  law,  since  it  was,  though  unpalatable  to  the 
most  powerful  assembly  in  the  kingdom,  perhaps  in  the  world, 
acquiesced  in  and  unchallenged ;  neither  impugned  in  the  Ex¬ 
chequer  Chamber,  where  ten  additional  judges  might  have  been 
called  in  to  reconsider  what  was  done  by  four  in  the  King’s  Bench ; 
nor  submitted  to  judicial  scrutiny  in  the  high  tiibunal  which 
unites  the  advantage  of  consulting  all  the  judges  of  the  land,  with 
that  of  a  forensic  discussion  by  the  first  and  ablest  advocates,  after 
all  the  materials  have  been  frequently  examined,  and  full  time  has 
been  employed  in  maturing  its  deliberations.  That  high  tribunal 
being  also  a  House  of  Parliament,  interested  in  maintaining  all 
just  privileges,  and  bound  in  duty  to  preserve  them. 

Strange  to  say,  this  very  advantage  was  by  some  treated  as 
an  argument  against  bringing  a  writ  of  error.  ‘  What  I  can  it 
‘  be  endured  that  the  privileges  of  the  Commons  of  England 
‘  should  be  placed  nnder  the  control  of  the  Lords?’  The  answer 
is  clear — that  consequence  must  attach  on  any  proceeding  at 
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law,  in  which  a  claim  of  privilege  can  fall  to  be  considered  in  a 
court  of  justice.  Unless  the  words  of  the  resolution,  forbidding 
Privilege  to  be  brought  under  discussion  or  decision  are  to  be  so 
literally  construed,  that  the  Speaker  was  wrong,  w'hen  sued  by 
Sir  Francis  Burdett,  in  defending  himself  by  the  plea  of  privi¬ 
lege;  and  unless  Mr  Hansard  was  guilty  of  a  contempt  in  resort¬ 
ing  to  the  privilege  of  publishing  fur  bis  justibcation  in  Stuekdule’s 
action  ;  and  unless  the  Sergcant-at-Arms  was  wrong  in  pleading 
the  Speaker’s  wariant  to  Howard’s  late  action  of  trespass,  (which 
would  be  diiheult  to  assert,  seeing  that  the  House  of  Commons 
directed  this  course  to  be  taken  in  each  of  these  actions,  and  in 
the  last  has  actually  sued  out  its  writ  of  error,)  the  court  must 
give  sowe  judgment  on  the  record  before  them;  and  either  party 
must  have  the  right  to  submit  that  judgment,  whatever  it  may 
be,  to  revision  in  a  su|)erior  court.  'I'hus,  if  the  Queen’s  Bench 
had  decided  against  the  plaintiff,  /le,  like  Sir  Francis  Burdett, 
might  have  endeavoured  to  obtain  a  different  decision  from  the 
House  of  Lords.  On  that  occasion  Privilege  was  allowed  as  a  legal 
defence;  but  many  of  the  most  enlightened  friends  to  the  consti¬ 
tution  w’ere  much  more  disposed  to  lament,  with  Sir  Samuel  Ilo- 
milly,  the  summary  proceeding  out  of  w  hich  the  action  grew,  than 
to  wish  for  its  extension  or  repetition.  Say  w  hat  we  will  respect¬ 
ing  the  obstructions  that  libels  may  produce,  the  union  of  so  many 
oiiices  in  one  body,  acting  as  lawgiver,prosecutor,  judge,  jury,  and 
executioner,  under  circumstances,  too,  where  the  worse  the  libel 
the  greater  heat  must  be  excited — has  something  scandalous  in 
its  aspect.  If  it  is  not  inconsistent  with  justice — the  first  requisite 
of  penal  visitation  in  a  civilized  country — it  can  hardly  command 
that  freedom  from  suspicion,  and  consequent  public  satisfaction, 
which  is  the  second,  but  almost  equally  important  object.  And 
w  hen  each  one  of  the  inferior  Courts,  trusting  to  their  character 
for  its  own  vindication,  had  for  near  a  hundred  years  discontinued 
the  proceeding  by  contempt  for  libel,  which  the  Commons’  Com¬ 
mittee  urged  as  their  precedent — it  seemed  unfortunate  that  the 
popular  branch  of  the  constitution  resorted  to  physical  force, 
guided  by  no  other  impulse  than  its  own  sense  of  the  injury. 

All,  however,  will  adinit,that  between  summary  punishment  for 
acts  really  offensive  and  contemptuous  towards  the  House — and 
the  stay  of  actions  between  two  other  Majesty’s  subjects,  brought 
for  determining  their  private  rights — no  comparison  can  be  drawn. 
If  the  officer  or  agent  of  the  House  is  always  to  be  thus  pro¬ 
tected  for  what  he  does  in  that  capacity,  we  would  humbly  ask, 
whether  a  stationer  dealing  with  Mr  Hansard  in  the  articles  of 
his  trade,  on  the  one  hand,  and  the  Blue  Books  on  the  other, 
must  be  restrained  from  bringing  an  action  on  the  balance,  or 
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filing  a  bill  for  an  account  ?  The  attorney  or  the  counsel,  who 
felt  a  prudent  regard  either  for  the  client  or  for  himself,  taking 
warning  from  the  recent  votes,  would  assuredly  advise  him  to  sit 
down  with  his  loss.  And  if  plaintill's  may  be  restrained  from 
commencing  actions,  it  must  be  equally  proper  to  restrain  the 
parties  sued  from  resisting  them.  The  arm  that  annihilates  the 
right  to  sue,  cannot  be  so  shortened  as  to  leave  the  same  person 
free  to  defend,  when  the  same  point  is  in  issue. 

We  have  already  glanced  at  one  subject,  which  cannot  be  too 
seriously  considered.  It  has  not  escaped  Lord  Brougham,  but 
occupies  a  prominent  place  in  his  Protest.  We  mean  the  fact, 
that,  in  modern  times,  the  Minister  and  the  majority  of  the  lower 
house  of  Parliament  are  of  necessity  closely  allied — we  ought  per¬ 
haps  to  say — completely  identified.  Eadem  vocabula.  But  Privi¬ 
lege,  while  it  retains  its  name,  has  wholly  changed  its  posi¬ 
tion  and  office.  No  longer  the  bold  antagonist  of  Preroga¬ 
tive,  and  the  intrepid  guardian  of  popular  rights  against  the 
usurpation  of  the  Crown,  we  may  be  sure  that  its  aid  will  be  in¬ 
voked,  if  arbitrary  designs  should  be  entertained.  We  affect  no 
apprehension  on  this  score  at  the  present  moment ;  but  we  cannot 
forget  that,  in  all  the  strong  operations  of  Privilege  during  the 
last  hundred  and  fifty  years,  it  has  worked  the  will  ot  the  Ministry 
for  the  time  being ;  thus  engrafting  on  powers  carefully  restricted 
by  law  an  unlimited  power,  in  the  name  of  Privilege,  to  accom¬ 
plish  any  object  of  the  Crown. 

If  the  House  of  Commons  had  declared  General  Warrants  law¬ 
ful — still  more,  if  they  had  addressed  the  Crown  to  issue  them 
for  the  effectual  suppression  of  John  ^^ilkes  and  his  libels — he 
might  possibly  have  been  punished  for  questioning  their  legality 
afterwards  in  the  Courts  of  Justice.  The  same  thing  might  hap¬ 
pen  whenever  popular  feeling  should  be  strongly  excited.  For 
example,  if  a  foreigner  or  a  subject  were  now  minded  to  question 
the  legality  of  opening  letters  at  the  Post  office,  by  Government 
authority,  some  means  for  crushing  the  enquiry,  by  the  interven¬ 
tion  of  Privilege,  might  be  dexterously  employed.  In  like  manner, 
if  some  antique  remnant  of  feudal  sovereignty  should  be  set  up 
by  the  Crown,  either  in  its  own  right,  or  as  appertaining  to  the- 
Duchies  of  Lancaster  or  Cornwall,  the  subject  who  should, 
either  by  action  or  by  plea,  assert  an  opposite  right,  might  find  Sir 
W.  Gossett  an  unexpected  visitor  at  the  consultation,  and  himself, 
his  counsel  and  attorney,  suddenly  lodged  in  Newgate ;  while  the 
Crown  would  thus  travel  to  a  favourable  termination  of  a  legal 
point  by  a  short  road,  more  royal  than  royalty  itself. 

One  view  of  the  subject,  and  a  most  important  one,  is  taken 
by  Lord  Brougham,  which  received  no  answer  from  the  Privi- 
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lege  party.  How,  he  demanded,  can  you  effectually  protect 
your  witness  from  an  action  ?  You  may  commit  the  plaintiff, 
and  his  attorney  or  his  counsel,  but  that  does  not  put  an  end  to  the 
action.  You  may  order  the  defendant  not  to  plead,  but  the  action 
goes  on ;  the  plaintiff  obtains  unhesitatingly  judgment  for  want  of 
a  plea,  and  a  writ  of  enquiry  ensues,  damages  are  assessed,  and 
execution  is  levied.  Nay,  even  if  the  Judges  are  imprisoned,  still 
the  action  survives.  Nothing  can  more  plainly  show  how  com¬ 
pletely  these  boasted  privileges  are  at  the  mercy  of  any  who  may 
choose  to  brave  the  Houses.  Now,  Lord  Campbell  is  too  good 
a  lawyer  not  to  feel  the  inconvenience  of  this  dilemma  in  which 
the  Houses  are  placed  ;  and,  accordingly,  he  brought  in  a  bill  for 
what  he  called  remedying  the  evil,  and  supplying  this  glaring 
defect  in  the  code  of  Privilege.  But  other  champions  of  Privi¬ 
lege  hold  this  proceeding  of  his  Lordship  in  perfect  abhorrence, 
and  regard  it  us  at  once  and  for  ever  abandoning  the  whole 
of  their  claims  and  principles.  So  we  shall  hear  no  more  of 
Lonl  Campbell’s  bill,  and  the  argument  which  it  was  designed  to 
meet  must  remain  unanswered,  us  it  is  unanswerable. 

Party  politics  are  wholly  foreign  to  this  discussion.  Both 
parties  have  sinned — both  have  suffered  ;  yet  the  Whigs  of 
former  times  could  boast  that  Privilege  was  asserted  by  them  in 
furtherance  of  popular  rights — defying  and  resisting  an  unconsti¬ 
tutional  system  attempted  by  the  Crown.  Their  denunciation 
and  persecution  of  the  Abhorrers,  of  James  Duke  of  York,  of 
the  Earl  of  Danby,  had  this  redeeming  quality.  If  they  could 
not  always  maintain  the  precise  issues  which  they  raised,  their 
cause  was  the  cause  of  liberty  and  justice.  Since  the  Revolu¬ 
tion,  when  their  efforts  were  crowned  by  securing  the  dominion 
of  the  laws,  and  the  independence  of  the  judges,  they  opposed, 
with  all  their  might,  the  imprisonment  of  Colepepcr  and  of  Paty  ; 
and  the  monstrous  career  of  iniquity  recorded  under  the  title  of 
Ashby  V.  White.  With  all  the  powers  of  argument,  eloquence, 
and  sarcasm,  they  exposed  the  proceedings  by  which  Wilkes  was 
hunted  down.  The  only  exception  to  this  praise,  is  the  unge¬ 
nerous  vote  which  consigned  the  two  Judges  to  Newgate  for 
having  faithfully  discharged  their  duty. 

Considering  the  part  which  this  Journal  has  taken  during  so 
many  years  in  the  discussion  of  public  affairs,  we  have  not  felt 
ourselves  justified  in  being  silent  when  we  have  seen  a  great 
change  introduced,  w’hich  we  believe  to  be  most  unfavourable  to 
our  free  institutions,  and  to  the  general  interests  of  liberty.  Nor 
could  we  hesitate  as  to  the  part  which  we  ought  to  take.  Much 
might  be  added  to  what  we  have  now  advanced — many  of  our 
materials  might  be  placed  in  different  lights.  But  we  were  not  idle 
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when  the  first  ground  for  alarm  was  given  ;  nor  can  we  slumber 
how,  when  it  has  threatened  a  new  and  more  practical  danger. 

Sincerely  believing  that  the  moderation  and  good  sense 
which  now  regulate  public  affairs  have  been  diverted  by  parti¬ 
cular  circumstances  from  giving  due  weight  to  these  important 
considerations,  we  trust  that  they  will  not  be  lost  on  our  leading 
public  men.  Our  earnest  and  sincere  remonstrance  would  not 
have  been  thus  urged,  had  we  not  been  actuated  by  this 
conviction.  If  we  had  been  required  to  state  the  worst  con¬ 
sequences  which  the  unlimited  claim  of  Privilege  could  produce, 
we  should  have  been  disposed  to  say, — ‘  It  may  even  interpose  to 
‘  obstruct  the  free  course  of  justice,  and  the  due  execution  of  the 
‘  laws.’  This  consequence  has  ensued,  but  in  a  moment  of  haste 
and  inflammation.  Without  any  stretch  of  imagination,  it  may  be 
multiplied  indefinitely,  and  be  found  in  a  short  time  actively  inter¬ 
fering  W’ith  all  the  interests  of  every  class.  We  do  not,  however, 
rest  our  argument  on  any  examples — we  rest  on  the  general  prin¬ 
ciple.  M.  Guizot  does  not  warn  against  slavery  by  a  specifica¬ 
tion  of  the  calamities  and  Climes  which  it  may  engender;  but 
denounces  it  in  the  general  as  ce  mal  des  maux,  cette  iniquiti 
des  iniquites.  So  say  we  of  Arbitrary  Power,  in  all  its  forms, 
and  under  all  its  disguises. 


Akt.  II. — 1.  Othello^  TraQkdie  de  Shaksptare;  traduit  par  le 
Comte  Alfred  de  Viqny.  {(Euvres  completes,  Yo\.  VI.  Paris.) 

2.  Hamlet,  Trayedie  de  Sliakspeare ;  tradnit  par  M .  L6un  de  VVaiUy. 
(MS.  Paris.) 

3.  Jules  Cesar,  Tragedie  de  Shakspeare ;  traduit  par  M.  Auguste 
Barbier.  (MS.  Paris.) 

rptHOSE  who  were  in  Paris  last  winter,  will  not  easily  forget 
the  sensation  produced  there  by  the  representation  of  Eng¬ 
lish  Tragedy  by  English  Actors.  The  Theatre  presented  a  curi¬ 
ous  spectacle. 

On  the  night  on  which  we  were  present  the  House  was 
crowded.  At  least  half  the  audience  held  books  in  their  hands, 
between  which  and  the  stage  they  managed  to  divide  their  at¬ 
tention.  Some  were  incessantly  occupied  in  interpreting  what 
was  going  on  to  their  less  learned  neighbours.  Many  appeared 
resolutely  absorbed,  and  one  might  discern  a  considerable  anxiety 
to  look  as  if  they  understood  all  that  passed,  and  to  be  moved  by 
pity  or  by  terror  in  the  right  place.  Some,  on  the  contrary. 
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looked  honestly  vacant,  and  not  a  few,  deeply  and  sincerely 
interested.  In  the  front  of  the  pit  sat  the  Critics,  triumph¬ 
antly  conscious  of  English,  and  boldly  enthusiastic  for  Mac- 
ready,  or  jmssioues  for  Miss  Eaucit.  'I'he  boxes  were  lined 
with  rows  of  the  blanches  epaules,  long  locks,  and  impassive 
countenances,  which  marked  the  countrywomen  of  the  miglity 
poet — here  and  there  among  them,  acreature  such  as  furnished  the 
materials  out  of  which  his  boundless  imagination  fashioned  ids 
Desdeinonas  and  his  Portias,  or  suggested  that  type  of  au  unde¬ 
monstrative  Englishwoman,  Cordelia. 

How  often  were  we  borne  away  even  from  the  interest  of  the 
drama  to  that  of  this  stranger  spectacle  I  The  mere  sound  of 
the  language  of  England  in  that  unaccustomed  place,  was  sweet 
and  solemn  to  our  ears  as  the  voice  of  a  mother  long  unheard  on 
earth.  Ami  this  was  France  I  and  these  were  Frenchmen, 
listening,  with  us,  to  our  Shakspeare  I  How  vainly  we  tried  to 
guess  at  their  emotions  !  How  vainly,  thought  we,  w’ouhl  they 
seek  to  fathom  ours  !  So  near,  and  yet  so  far — uniterl,  yet 
severed  by  an  impassable  gulf,  we  sat.  So  infinite  a  region 
is  the  human  heart !  Nations,  like  individuals,  know  each 
other  but  in  part;  tliey  cannot  penetrate  the  labyrinths  of  each 
other’s  thoughts.  (Jne  might  think  this  so  obvious  reflection 
should  teach  diflidence  in  our  own  judgments,  and  indulgence  for 
those  of  others.  But  does  it? 

The  degree  to  which  the  Germans  understand  Shakspeare  is 
one  proof  of  our  consanguinity  ; — of  that  fundamental  resem¬ 
blance  or  sympathy  between  men  of  the  same  race,  which  lies 
hidden  beneath  many  superficial  diflerences.  But  no  foreigner 
can  ever  fully  understand  Shakspeare,  the  most  English,  al¬ 
though  the  most  cosmopolitan  of  poets  ;  and  we  feel — with 
regret  or  with  exultation,  according  as  the  benevolent  or  the 
selfish  feelings  predominate — how’  many  exquisite  touches,  to 
which  our  hearts  vibrate  in  their  inmost  depths,  our  neighbours 
can  never  feel;  how  many  allusions  that  stir  whole  trains  of 
thought  in  our  minds,  are  unmeaning  to  them.  Enough,  how¬ 
ever,  remains  to  form  a  treasury  for  the  world  ;  and  it  was  with 
the  sincerest  satisfaction  that  we  saw’  the  French  people  claiming 
their  part  in  the  great  inheritance. 

Any  inclination  we  might  have  felt  to  smile  at  the  little  in¬ 
dications  of  the  zeal  of  our  neighbours  not  to  be  behind  in  the 
race  of  fashion,  was  lost  in  the  satisfaction  and  respect  with 
which  such  a  fashion  inspired  us.  Here  was  a  public  homage 
to  a  long-contested  superiority  ;  a  public  renunciation  of  a  long- 
cherished  error ;  a  public  expression  of  the  desire  to  know  and 
to  admire  what  others  deemed  admirable.  Ungenerous  must  be 
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the  heart  that  did  not  long  to  open  to  those  eager  and  appre¬ 
hensive  minds,  the  fountains  of  delight  at  which  ourselves  have 
been  wont  to  drink. 

It  is  worth  while  to  enquire  by  what  steps  the  public  of  Paris 
has  been  led  to  recognise  merits  it  had  been  so  studiously  taught 
to  deny ;  or  how  so  strong  a  curiosity  has  been  awakened  about 
those  farces  monstreuses  1 — so  they  were  described — for  ages 
regarded  as  the  fit  amusement  of  a  barbarous  people.  We  pro¬ 
pose  to  give  our  readers  a  slight  sketch  of  the  most  remarkable 
and  successful  attempts  which  have  been  made  during  the  last 
twenty  years  to  bring  France  acquainted  with  our  great  dra¬ 
matist.  It  is  not  only  a  curious  piece  of  literary  and  dramatic 
history,  but  it  forms  a  part  of  the  great  struggle  between  the 
cosmopolitan  and  the  exclusively  national  spirit.  The  incidents 
of  the  conflict  are,  we  are  sure,  new  to  mo‘»t  of  our  readers, 
and  will,  we  hope,  be  not  uninteresting  to  many  of  them. 

In  such  an  attack  on  long-cherished  prejudices,  the  pioneers 
are,  as  might  be  expected,  the  translators.  It  is,  therefore,  with 
their  labours  that  we  have  now  to  do. 

In  speaking  of  the  translators  of  Shakspeare,  we  shall  not  be 
supposed  to  mean  his  disfigurers.  The  greatest  obstacle  to  the 
success  of  the  former  may  indeed  be  looked  for  in  the  works  of 
the  latter.  The  French  public,  rarely  unwilling  to  take  upon 
trust,  rather  than  study  a  people  or  literature  in  itself,  had  re¬ 
ceived  with  blind  confidence  the  wretched  travesties  which  bad 
faith  or  bad  taste,  or  both  united,  had  put  before  them  as  the 
works  of  the  great  English  dramatist.  They  knew  the  Shak¬ 
speare  of  Duels,  and,  naturally  enough,  they  wanted  to  know  no 
more.  Even  Talma,  who  had  studied  ‘  Hamlet’  in  England,  bad 
played  in  it  with  Kemble,  and  whose  most  ardent  desire  it  was 
to  lay  a  faithful  copy  of  the  conception  of  the  Poet  before  his 
countrymen,  was  condemned  to  act  in  the  miserable  counterfeits 
then  palmed  upon  the  public  as  the  tragedies  of  Shakspeare. 
Probably  this  state  of  things  would  have  continued  much  longer, 
had  not  the  daring,  vigorous,  and  refined  criticism  of  Schlegel, 
whose  name  had  a  certain  currency  and  weight  in  France,  and 
the  enthusiastic  admiration  with  which  Shakspeare  was  received 
by  the  whole  German  people,  awakened  in  the  better  order  of 
French  minds,  doubts  of  the  infallibility  of  their  oracles. 
‘  Voltaire,’ says  Monsieur  Guizot,  in  his  charming  Life  of  Shak¬ 
speare,  ‘was  the  first  in  France  who  spoke  of  the  genius  of 
‘  Shakspeare;  and,  though  he  treated  him  as  a  barbarian,  the 
‘  public  thought'he  said  too  much  about  him.  It  would  have 
‘  been  deemed  a  sort  of  profanation  to  apply  to  rude  and  form- 
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‘  less  works  the  words  genius  and  glory.  Now  the  glory  and 
‘  the  genius  of  Shakspeare  are  no  longer  discussed.  Nobody 

‘  contests  them;  a  greater  question  has  arisen,  viz _ Whether 

‘  the  dramatic  system  of  Shakspeare  is  not  better  than  that  of 
‘  Voltaire?’ 

M.  Guizot’s  Essay  was  published  in  1821,  and  doubtless  con¬ 
tributed  not  a  little  to  prepare  the  way  for  what  was  to  come. 
It  is  curious  and  interesting  to  see  how  the  candid,  accurate,  and 
conscientious  appreciation  of  other  conditions  of  moral  and 
political  life  than  those  under  which  he  lives, — which  is  perhaps 
the  most  remarkable,  though  far  from  the  most  popular  quality 
of  the  great  statesman, — displays  itself  in  the  remarks  of  the 
critic.  'I'he  historical  sense,  (historische  sitai)  as  the  Germans 
call  it,  shines  like  a  light  through  the  whole  Essay.  And  this 
sense  renders  the  mind  apt  for  the  reception  and  appreciation  of 
all  high  and  great  manifestations  of  human  thought,  however  new 
and  unfamiliar. 

Hut  let  us  return  to  the  conscientious  translators  of  Shakspeare, 
— to  the  men  who  have  devoted  so  much  ability  and  labour  to 
an  enterprise  in  which  even  success  promised  so  little  recompense. 

The  dramatic  revolution  of  Paris  was  anterior  to  the  revolution 
of  July.  In  1828,  M.  Victor  Hugo  puplished  his  drama  of  Crom- 
ivtll.  The  w'ork  was  itself  a  protest  against  the  constraints  im¬ 
posed  on  the  French  drama;  and  the  preface  contains  an  eloquent, 
though  somewhat  affected  and  fantastic  plea  in  favour  of  innova¬ 
tion.  J'his  preface  e.xcited  much  and  vehement  discussion. 

Hnt  the  most  active  leader  of  the  emcutc  against  the  aricien 
rigime  of  the  stage,  was,  strange  to  say.  Count  Alfred  de 
Vigny :  instead  of  trusting  to  his  own  forces,  he  brought  the 
might  of  Shakspeare  himself  to  bear  upon  the  contest.  In  the 
introduction  to  the  sixth  volume  of  his  CEiares  Compl^trs, 
containing  his  translations  of  Othello  and  the  Merchant  of 
J^cnice,  published  in  1839,  he  gives  the  following  account  of 
the  matter : — 

‘  It  is  precisely  ten  years  since  I  brought  the  J/oor  of  Vcwre  on  the 
French  stage.  Ten  years!  The  events  of  that  time  are  almost  his¬ 
torical.  Ten  years  !  the  duration  of  an  empire  and  a  few  constitutions  I 
The  representation  of  this  tragedy  is,  then,  an  event  of  sufficiently  remote 
antiquity  to  permit  me  to  speak  of  it  as  an  impartial  historian — a  disin¬ 
terested  one,  if  ever  such  existed  ; — for  when  1  made  the  Moor  storm 
the  citadel  of  the  Theatre  Fran9ais,  the  flag  he  planted  upon  it  bore  the 
arms  of  Shakspeare,  and  not  mine.  And  yet — 1  appeal  to  the  witnesses 
who  have  survived  that  buttle — if  I  had  profaned  a  church  the  scandal 
would  have  been  lees.' — ‘  It  was  at  a  time  when  politics  seemed  laid  to 
sleep.'  The  truce  afforded  by  a  moderate  ministry  left  only  the  field  of  let¬ 
ters  open  to  w  arfare.  Tlie  combatants  rushed  to  it  with  lury,  and  the  pub- 
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lie  of  Paris  seemed  to  be  rehearsing,  in  these  conflicts  of  the  theatre, 
those  which  were  shortly  to  follow.  In  October  1829, 1  wrote  the  Letter 
which  ip  here  prefixed  to  the  Tragedy.’ — ‘  The  Moor  having  once  en¬ 
tered  the  citadel,  threw  open  all  its  gates,  and  we  know  from  those  who, 
for  the  last  ten  years,  have  entered  it,  what  new  and  original  works 
were  freely  represented  there,  in  spite  of  the  superannuated  power  which 
had  hitherto  reigned.’ — ‘  Tliis  translation  [of  Shakspeare]  is  the  only 
one  which  has  ever  been  acted  on  the  French  stage.  In  the  same 
year  I  prepared  the  Merchant  of  Venice;  hut  I  kept  it  in  my  port¬ 
folio,  such  as  it  is  here  printed.  In  the  midst  of  the  dithculties  of  all 
kinds  which  opposed  its  production  on  the  stage,  the  revolution  of  July 
broke  out,  and  the  noise  of  our  feux  d' artifice  w  as  drowned  in  that  of  the 
cannon.’ — ‘Nevertheless,  as  nothing  is  lost  in  France,  I  have  full  confi¬ 
dence  that  a  monument  like  that  possessed  by  Germany  will  gradually  be 
constructed — a  translation  in  verse,  and  fitted  for  representation,  of  all  the 
works  of  Shakspeare.  The  first  stone  was  laid  with  difficulty  and  toil  in 
Othello,  and  it  will  remain  where  it  is.  I  hope  the  stage  itself  will  com¬ 
plete  this  w  ork.  Several  of  the  masterpieces  of  Shakspeare  have  long 
been  ready  among  us,  translated  into  verse,  and  prepared  by  poets  who 
unite  to  their  fine  talents  a  love  of  art  sufficiently  generous  to  make 
abnegation  fur  a  time  of  their  own  celebrity.  Actors  who  may  feel 
themselves  great  enough  for  such  immortal  parts,  will  know  where  to 
find  Hamlet,  Macbeth,  King  Lear,  Jxdius  Ctesar,  and  Romeo  and  Juliet; 
and  from  them,  I  think,  will  come  the  accomplishment  of  an  attempt 
then  maile  so  courageously.’ 

We  must  also  quote  a  few  words  from  the  ‘  Letter  to  Lord 

‘ - ,  on  the  Ilepresentation  of  the  ’Jlth  October  1829,’ 

written  at  the  time  which  follows  this  brief  introduction,  and  to 
which  M.  de  Vigny  alludes  in  the  foregoing  passage  : — 

‘What  I  had  to  say  to  the  public  on  the  24th  Octtdier  1829,  was 
this — There  is  a  simple  question  to  be  resolved.  It  is  as  follows — 
Shall  the  French  stage  be  opened  or  not  to  a  modern  tragedy,  affording: 
1st,  In  its  conception,  a  wide  picture  of  life,  instead  of  a  narrow  pic¬ 
ture  of  the  catastrophe  of  an  intrigue:  2d,  In  its  composition,  charac¬ 
ters  (not  parts  ;)  quiet  scenes  without  dramatic  action,  mingled  with 
comic  .ind  tragic  scenes :  .'Id,  In  its  execution,  a  style  familiar,  comic, 
tragic,  and  sometimes  epic  ?  ’ 

'The  author  goes  on  to  say,  that  an  original  or  invented  tra¬ 
gedy  would  not  have  had  the  requisite  authority  to  sustain  such 
an  experiment.  It  was  necessary  to  take  a  composition  conse¬ 
crated  by  the  popular  voice  of  ages.  ‘  I  give  it,  not  as  a  model 
‘  for  our  time,  but  as  the  representation  of  a  foreign  monument, 

‘  raised  in  other  times  by  the  most  potent  hand  that  ever  created 
*  for  the  stage.’ 

We  cannot  refuse  ourselves  the  pleasure  of  quoting  some  of 
M.  de  V^igny’s  just  and  ingenious  remarks  on  the  two  great 
systems  of  dramatic  composition: — 
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‘  Consider  that  in  the  expiring  system  every  tragedy  was  a  catas¬ 
trophe,  and  a  denouement  of  an  action  already  mature  at  the  rising  of 
the  curtain,  which  held  by  a  thread,  and  had  only  to  fall  again.  Here 
is  the  defect  which  strikes  you,  as  it  does  all  foreigners,  in  French 
tragedies  ; — that  parsimony  of  scenes  and  developments ;  those  fac¬ 
titious  delays  ;  and  then  all  at  once  that  hurry  to  conclu<le  ;  mingled 
with  the  fear,  perceptible  throughout,  of  fulling  short  of  matter  to  till 
the  five  acts.  Far  from  diminishing  my  admiration  for  the  men  who 
followed  that  system,  this  consideration  heightens  it ;  for  every  tragedy 
required  a  prodigious  address,  and  a  host  of  contrivances  to  disguise  the 
misdre  to  which  they  condemned  themselves.’ — ‘  It  is  not  thus  that  the 
dramatic  poet  will  proceed  in  future.  In  the  first  place,  he  will  take 
in  his  wide  grasp  a  lung  period  of  time,  and  will  fill  it  with  entire 
existences  ;  he  w  ill  create  man,  not  as  species,  but  as  indirklual ;  the 
only  means  of  interesting  men.  He  will  let  his  creatures  live  of  their 
ow  n  life,  and  will  only  cast  into  their  hearts  those  germs  of  passion  by 
which  great  events  are  prepared  ;  then,  when  the  hour  is  come,  and  not 
till  then,  without  letting  us  feel  that  his  finger  hastens  on  the  event, 
he  will  show  destiny  entwining  its  victims  in  folds  as  large,  as  multi¬ 
plied,  as  inextricable  as  those  in  which  writhe  Laocoon  and  his  sons.’ 

The  following  passage  we  will  not  spoil  by  translating  : — 

‘  II  fallait,  dans  des  vestibules  qui  ne  menaient  a  rien,  des  personnages 
n’allant  nulle  part,  parlant  de  peu  de  chose,  avec  des  idees  indecises  et 
des  paroles  vagues,  un  peu  agites  par  des  sentimens  mitiges,  des  passions 
paisibles,  et  arrivant  ainsi  a  une  mort  gracieuseou  a  un  soupir  faux.  O 
vainc  fantasmagorie !  Ombres  d'hommes  dans  une  ombre  denature! 
vides  royaumes  !  Inania  regna  !  ’ 

These  remarks  M.  de  Vigny  applies  to  the  system,  and  the 
majority  of  its  followers,  not  of  course  to  the  ‘  mcujnifiques  ex¬ 
ceptions.’ 

Nor  are  we  to  confound  such  a  just  recognition  of  the  defects 
and  entraves  of  the  French  drama,  and  such  aspirations  after  a 
freer  and  wider  poetical  field,  with  the  extravagancies  of  writers 
who  fancied  themselves  imitators  of  Shakspeare,  when  they  were 
outraging  nature,  sense,  and  decency. 

The  following  passage  is  as  just  as  it  is  amusing: — 

‘  I  think  it  would  not  be  difficult  to  prove  that  the  power  which  kept 
us  so  long  in  this  world  of  convention — that  the  muse  of  this  secondary 
tragedy,  was  Politeness.  She  alone  was  capable  of  banishing  true 
characters  as  coarse  ;  simple  language  as  trivial ;  the  ideality  of  philoso¬ 
phy  and  of  the  passions  as  extravagance  ;  poetry  as  bizarrerie. 

‘  Politeness,  though  a  daughter  of  courts,  always  was,  and  always 
will  be  a  leveller  ;  she  effaces  and  flattens  every  thing  ;  neither  too  hi<jh 
nor  too  low  is  her  motto.  She  does  not  hear  nature,  who  cries  from  all 
parts  to  genius,  in  the  words  of  Macbeth,  “  Come  high  or  low.” 

‘  1  do  not  think  a  foreigner  can  easily  understand  what  a  degree  of 
falsehood  our  versifiers  for  the  stage — I  w  ill  not  say  poets — bad  reached. 
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To  give  you  an  example  of  this  among  a  thousand — when  the  author 
wanted  to  say  “espions,”  he  said — 

“  Ces  mortals  dont  I’etat  gage  la  vigilance.” 

‘You  must  be  sensible  that  nothing  but, an  extreme  politeness  to¬ 
wards  the  corporation  of  spies  could  dictate  so  elegant  n  periphrasis. 

‘  Other  writers  of  talent  were  led  into  the  same  fault  by  a  desire  of 
attaining  what  is  called  harmony;  seduced  by  the  example  of  a  great 
master  who  treated  only  antique  subjects,  where  Greek  and  Latin 
phrases  were  suitable.  Hence  that  style  in  which  every  word  is  an 
anachronism;  in  which  Chinese  Turks  and  American  savages  talk  in 
every  line  of  “  Hymen  and  his  torch.” 

‘  Would  you  believe,  for  example,  you  English,  who  know  what 
words  are  spoken  in  the  tragedies  of  Shakspeare,  that  the  tragic  muse  of 
France — Melpomene,  as  she  was  then  called — was  ninety-eight  years 
before  she  could  bring  herself  to  say  out  audibly,  un  mcmchoir  7  The 
following  are  the  steps  by  which  she  proceeded  with  a  very  amusing 
prudery  and  emliarrassment. 

‘  In  the  year  of  the  Hegira  1147,  which  corresponds  to  the  year  of 
our  Lord  1782,  Melpomene,  on  occasion  of  the  hyminde  of  a  virtuous 
Turkish  lady,  wanted  her  pocket-handkerchief,  and  not  daring  to  draw 
it  out  of  the  pocket  of  her  hoop,  took  out  a  billet  instead.  In  1792,  she 
again  wanted  this  same  handkerchief,  at  the  hymeneeoi  a  citoyenne  v/ho 
called  herself  a  Venetian  and  cousin  of  Desdemona,  named  Hedelmone, 
and  was  on  the  point  of  taking  it  out ;  but  whether  it  was  that,  under 
the  Directory,  it  would  have  been  dangerous  to  be  seen  to  use  a  hand¬ 
kerchief,  or,  &c. — in  short  she  did  not  venture.  In  1820,  French 
tragedy,  having  now  renounced  her  sobriquet  of  Melpomene,  and  borrow¬ 
ing  from  the  German,  had  again  to  do  with  a  handkerchief,  on  occasion 
of  the  will  of  a  Queen  of  Scotland  ;  ma  foi !  she  summoned  courage, 
took  the  handkerchief — itself — in  her  hand  before  the  whole  audience, 
and  called  it,  aloud  and  undismayed,  “  tissu”  and  “don.”  This  was  a 
great  step.  At  last,  in  1820,  thanks  to  Shakspeare,  she  uttered  the 
word — to  the  terror  and  swooning  of  the  weak,  who  that  day  uttered 
cries  long  and  loud,  but  to  the  satisfaction  of  the  public,  the  great 
majority  of  w’hom  are  accustomed  to  call  a  mouchoir — a  mouchoir. 
The  word  has  made  its  entre ;  Ridiculous  triumph  I  Will  it  always 
take  us  a  century  to  introduce  a  real  word  on  the  stage?’ 

We  should  fill  too  much  space  were  we  to  go  on  to  quote  M. 
de  Vigny’s  interesting  remarks  on  dramatic  art  in  France  ;  but 
we  must  present  our  readers  with  the  following  specimens  of  his 
graceful  and  flowing  translation : — 

‘  Othello.  Son  pcre  alors  m’aimait,  et  tres  suuvent 
M’invitait ;  nous  parlions  de  ma  vie,  en  suivant 
Par  annee  et  par  jour  les  sieges,  les  batailles, 

Les  d^sastres  sur  mer,  les  vastes  fun^railles 
Ou  je  m’^tais  trouvfe  ;  je  parcourais  les  temps 
De  mes  plus  grands  perils,  et  ces  rudes  instants 
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Ou  la  mort  en  passant  nous  effleure  la  tete ; 

Je  Ini  (lisais  comment  je  (levins  la  conquete 
D'lin  barhare  ennemi,  comment  je  fus  vendu, 
Rachetd,  voyageiir  dans  un  pays  perdu ; 

Je  disais  le  caprice  et  la  furenr  des  ondes, 

Les  detours  souterrains  des  cavernes  profondes, 

Et  I'ennui  du  desert,  et  I’orgueil  de  ces  monts 
Qui  suspendent  au  ciel  les  iieiges  de  leurs  fronts ; 
Canuibales,  Indiens,  dangers,  science,  ou  gloire. 

II  le  voulut,  ainsi  je  contai  mon  liisloire. 

Parfois  Desdemona,  d’un  air  Iriste  et  touche, 
Venait  entre  nous  deux  s'asseoir,  le  front  peiiche, 
Q'liltait  I’appartement  pour  uu  ordre,  une  atfuire, 
Et  puis  elle  rentrait  et  restait  sans  rien  faire, 

Et  d’une  Oreille  avide  ecoutait  mes  propos. 

Je  I’avais  remarqu4.  Dans  un  jour  de  repos, 

Elle  se  trouvait  seule  et  me  tit  la  priure 
De  lui  redire  encor  I'histoire  tout  entiere. 

Je  voyais  en  parlant  des  larnies  dans  ses  yeux, 

Et  lorsque  je  me  tus,  les  elevant  aux  cieux, 

Elle  rougit,  et  dit :  que  ce  voyage  et  range 
Etait  toiichant !  et  puis  ajouta:  qu'en  echange 
D’un  tel  recit,  son  cieur  donnerait  de  I’amour 
Si  quelqu’un  en  faisait  un  pareil  quelqiie  jour. 

Je  pus  a  ces  aveus  parler  sans  crime  extreme. 

Pour  mes  perils  passes  elle  lu’aima ;  de  lueine, 

Je  I’aimai  quand  je  vis  qu’elle  en  avait  pitie. 

A  toute  ma  magie  on  est  initie. 

Seigneurs,  consultez>la — je  la  vois  qui  s’avance.* 

And  the  last  soliloquy : — 

*  C’est  la  cause,  o  mon  ame !  et  vous  la  connaissez 
La  cause  qui  ni’aniene  au  meurtre !  c'est  assez  I 
Etoiles  qu’on  adore  en  votre  chaste  empire, 

La  cause,  sous  vos  yeux  je  n’oserais  la  dire  ; 

Je  ne  verscrai  pas  son  sang,  et  men  dessein 
Ne  me  conduiru  pas  a  dechirer  ce  sein 
Si  beau,  que  Ton  croit  voir,  a  la  lampe  bleuutre. 
Stir  un  tombeau  de  marbre  une  image  d’ulbatre. 
Cependant,  il  faut  hien  qu’elle  meure — il  le  faut. 
Car  elle  trahirait  d’autres  homines  bientot 
— Eteignons  ce  flambeau,  puis  ^teignons  sa  vie, 
— Si  la  flamme  une  fois,  par  ma  main,  t’est  ravie, 
J'ai,  pour  la  ranimer,  le  temps  du  repentir, 

Lampe  ardente  1  mais  toi  qui  vas  t’aneantir, 
Ouvrage  le  plus  beau  qu’ait  forme  la  nature ! 

Ou  retrouver  encor,  divine  creature, 

Ce  teu  qui  te  donna  la  vie,  et  qu'autrefois 
Dieu  pour  chacun  de  nous  n’alluma  qu’une  fois  ? 
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Le  destin  I’a  voulu ;  lursqii’une  main  profane 
Vient  dc  cueillir  la  rose,  il  faut  qu’elle  se  fane ; 

Mais  celle-ci,  du  moins,je  veux  la  respirerl 
O  sonllie  |)n^,  qni  vient  eiicor  de  in’attirer  ! 

— 'I'a  l^vre  de  parfunis  et  de  baumes  treinpee 
Forcerait  la  Justice  a  briser  son  epee  ! 

Encore  ce  baiser  !•— le  dernier ! — infernal ! 

Jamais  on  n’en  aura  dunne  de  plus  fatal. 

II  faut  que  je  pleure  !  ah  !  c’est  que  ma  fureur  meme 
Est  le  cuurroux  du  ciel  qui  frappe  ce  qu’il  aiuie. 

Elle  s’eveille  !* 

In  comparing  these  two  passages  with  the  original,  we  per¬ 
ceive  that  their  defects  are  to  be  ascribed  partly  to  the  intractable 
instrument  which  M.  de  Vigny  had  to  deal  with  ;  and  still  more 
to  the  puerile  and  mawkish  timidity  of  French  dramatic  criticism, 
which  he  has  sohappily  ridiculed.  For  example,  the  translator 
is  obliged  to  reject  lines  of  such  divine  simplicity  and  truth  us 
these — 

‘  In  faith  'twas  strange,  ’twas  passing  strange; 

’Twas  pitiful,  ‘twas  wondrous  pitiful 

as  inconsistent  with  the  conveutional  graces  of  verse,  and  the 
imagined  dignity  of  tragedy.  The  inevitable  consequence  is, 
coininon-pl  tee  phrases  applicable  to  any  situation  ;  and  expres¬ 
sions  that  may  be  put  into  any  mouth. 

With  such  a  medium,  and  with  a  public  mind  enfeebled  and 
crumped  by  such  habits  and  tastes,  Schlegel  himself  would  have 
been  at  fault.  We  may  form  some  idea  of  the  dilhculty  of  in¬ 
terpreting  Shakspeare  to  the  public  of  Paris,  from  the  fact,  that 
at  the  first  representation,  Othello’s  reply — ‘  Amen,  with  all  my 
‘  heart,’ — that  reply,  which  sounds  to  us  solemn,  pathetic,  and 
ominous  as  a  death-bell, — called  forth  shouts  of  lawjhter.  The 
word  ‘  Amen  ’  on  the  stage  was  pronounced  to  be  too  much  fur 
the  gravity  of  any  audience,  and  it.  was  found  necessary  to  with¬ 
draw  it.  There  were  also  learned  critics  cette  froide  nation 
‘  litleraire,’  as  M.  Guizot  calls  them)  who  pronounced  the  sweet, 
child-like  importunity  of  Desdemuna’s  pleading — 

‘  Why,  then,  to-morrow  night ;  or  Tuesday  morn  ; 

Or  Tuesday  noon,  or  night;  or  Wednesday  naorii ; 

I  pray  thee  name  the  time — ’ 

so  unutterably  ludicrous  and  vulgar,  as  to  be  conclusive  against 
the  whole  play. 

The  passage  that  excited  the  greatest  applause,  was  this : — 

*  Et  maintenant,  adieu 
A  tout  jamais,  adieu  le  repos  de  mon  ame ! 
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Adieu  joie  et  honheur  detruits  par  une  femme; 

Adieu  beaux  bataillons  aux  panaches  flottans; 

Adieu  guerre,  adieu  toi  dont  les  jeux  <>clutan8 
Font  de  I’ambition  une  vertu  sublime  ! 

Adieu  done  le  coursier  que  la  trompette  anime, 

Et  ses  hennissemens,  et  les  bruits  du  tambour, 

L’etendard  qu'on  dcploie  avec  des  cris  d’amour  ! 

Appareil,  pompe,  eclat,  cortege  de  la  gloire ! 

£t  vous,  nobles  canons,  qui  tonnez  la  victoire, 

Et  qui  semblez  la  voix  formidable  d’un  Dieu. 

Ma  tache  est  terminee !  A  tout  jamais,  adieu !  ’ 

That  this  should  be  the  favourite  passage,  is  very  characteris¬ 
tic.  French  'criticism  is  disarmed  wherever  beaux  bataillvns 
are  in  question.  We  must,  however,  confess  that  these  magni¬ 
ficent  lines  fully  justify  the  applause  they  received. 

The  history  of  the  representation  is  curious  and  amusing. 
The  first  of  Shakspeare’s  plays  which  M.  de  Vigny  attempted 
to  bring  upon  the  French  stage,  was  Itomeo  and  Juliet.  'J’his 
was  already  in  course  of  rehearsal,  when  it  fell  to  the  ground 
in  consequence  of  Mademoiselle  Mars’  consciousness  of  her 
being  unequal  to  the  part  of  the  heroine — ‘  Si  j’avais  I’age  de 
‘Juliette,’  she  said,  with  her  matchless  grace,  to  the  translator, 
‘peut-etre  n’aurois-je  pas  mon  talent;  mais  avec  mon  talent,  je 
‘  n’ai  pas  I’age  de  Juliette.’  No  other  competent  actress  was  to 
be  found,  and  it  was  abandoned  in  favour  of  Othello.  Made¬ 
moiselle  Mars  played  Desdemona ;  Joanny,  Othello ;  and  Perrier 
was,  as  we  have  been  told,  an  excellent  lago.  'I’he  sensation — 
the  conflict,  it  excited,  was  unprecedented.  National,  political, 
and  literary  antipathies  and  passions  were  all  roused  and  active, 
and  the  most  illustrious  champions  appeared  in  the  field.  The 
Duke  de  Broglie  did  not  think  it  beneath  his  high  station  and 
higher  character  to  take  part  in  the  contest.  He  wrote  a  long 
and  able  article  on  the  subject  in  tbe  Revue  Franqaise.  The 
public  mind  was  smarting  under  the  wounds  of  Waterloo  and 
the  stings  of  foreign  invasion.  This  state  of  morbid  suscepti¬ 
bility  was  little  favourable  to  a  calm  appreciation  of  foreign 
merit;  and  it  is,  perhaps,  not  to  be  wondered  at  that  M.  de 
Vigny  was  seriously  accused  of  being  a  partisan  of  England, 
and  of  lending  his  talents  to  add  to  the  humiliation  of  the  arms 
of  France,  that  of  prostrating  her  literary  supremacy  before  the 
idol  of  her  most  dreaded  and  hated  foe.  He  received  threatening 
letters,  and  was  earnestly  warned  to  desist  from  his  anti-national 
undertaking.  Mademoiselle  Mars  remarked  four  men  who  were 
always  seated  in  the  front  of  the  pit,  and  regularly,  even  when 
the  success  of  the  piece  was  assured  and  at  its  height,  hissed 
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when  the  curtain  dropped,  as  a  sort  of  national  protest.  One 
man  was  heard,  when  reading  the  names  of  the  personages,  to 
say,  ‘  Voyez  done  ces  noms  barbares  Anglais! — Yago,  Yago 
‘ — e’est  comme  le  miaulement  d’un  chat.’  Nevertheless,  in 
spite  of  all  opposition  and  all  clamour,  Othello  was  acted  fifty  or 
sixty  times. 

Translations  of  several  other  tragedies  of  Shakspeare  were 
shortly  after  published  ;  but  as  these  are  accessible  to  any  reader 
who  may  be  curious  about  them,  and  as  none  of  them,  except  the 
‘  Fragments  of  Lear’  by  M.  Anthony  Deschamps,  have  any  con¬ 
spicuous  merit,  we  shall  pass  on,  being  in  a  condition  to  do  so, 
to  those  which  are  not  yet  before  the  public. 

Hamlet^  the  most  ditficult  of  all,  was  fitly  undertaken  by  M. 
Leon  de  Wailly,  whose  very  remarkable  translations  of  Robert 
Rums  show  to  what  an  extent  he  is  gifted  with  the  peculiar 
talents  required  for  such  a  task.  His  translation  of  Hamlet  was 
executed  immediately  after  M.  de  Vigny’s  Othello,  and  prepara¬ 
tions  were  already  made  for  bringing  it  on  the  stage  ;  when  the 
revolution  of  1830  put  a  stop  to  that,  together  with  many  other 
literary  enterprises.  From  that  time  to  this  it  has  slept;  but  it 
is  to  be  hoped  that  the  admiration  excited  in  Paris  by  Mr  Mac- 
ready’s  representation  of  Hamlet  will  have  the  effect  of  calling 
it  forth,  and  that  M.  de  Wailly  will  allow  it  to  be  printed. 

M.  de  Wailly’s  version  of  the  eternal  and  universal  debate  of 
the  soul  with  itself,  which  Shakspeare  has,  so  to  ^ay,Jormuli  for 
all  succeeding  time,  is,  considering  the  perfectly  opposite  genius  of 
the  two  languages,  wonderfully  close,  terse,  and  vigorous.  The 
weaknesses  are  visibly  the  effect  of  the  constraints  under  which 
every  French  translator  labours — the  timorous  and  conventional 
language  enjoined  on  French  tragedy,  and  the  fatal  necessity  of 
rhyme.  In  spite  of  these,  how  faithful  is  the  passage,  ‘  Eh  !  qui 
‘  supporterait,’  &c.,  closing  with  a  line  so  French  in  its  balanced 
structure,  yet  so  faithful  to  the  sensei  Here  is  Hamlet’s 
Soliloquy. 

‘  Etre  ou  ne  pas  etre  ;  oui,  voild  la  question  ; — 

Lequel  vaut  inieux  ?  S’armer  de  resignation 
Sous  les  traits  outrugeants  du  sort  tuujours  contraire  ; 

Ou  Itien  se  revolter,  et,  d’un  coup,  s’y  soustraire  ? 

Mourir, — donnir, — e’est  tout ; — et  se  dire  :  je  puis 
Mettre  par  un  sommeil  le  terme  a  mes  ennuis, 

A  ces  raille  douleurs  qu’en  naissant  la  Nature 
Impose  avec  la  chair  a  tout  creature! — 

Ce  repos  eternel,  oh !  e’est  un  denouement 
Auquel  nous  devons  tous  uspirer  urdeminent. 

Mourir  ; — dormir  ; — dormir  I  Oui,  mais  rever  peut*etre  ; — 
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Voila  ce  qui  retient;  car  ponvons-nous  connaitre 
8i,  degagcii  eitfiii  ties  cntraves  dii  corps, 

II  ne  vient  pas  de  rcve  en  ce  sommeil  des  morts  ? 

C'est  ce  doute  invincible  on  Tame  est  asservie, 

Qiii  fait  a  rinfortune  une  si  longue  vie. 

Ell  I  qui  supporterait  les  coups  cruels  du  temps, 

L’alfront  des  orpueilleux,  I'oppression  des  grands, 

Ees  mepris  de  raniour,  la  justice  si  lente, 

I.es  airs  des  gens  en  place  et  leur  morgue  insoleiite, 

Le  talent  par  les  sots  ulueuv  e  de  di  goiit, 
l.or.'qu’  avec  un  poignard  on  est  t|uitte  de  tout  ? 

Qui  sous  de  tels  t'ardeaux  vouilrait  suer  et  geindre, 

J'i’etait  le  sentiment  de  quelque  cliose  a  craindre 

Au-dela  du  trepas, — ce  p.ivs  incouuii 

Dont  aucun  voyageur  jamais  n’est  revenu? — 

C’est  la  ce  qui  nous  troulile,  et  Ton  prel'ere  encore 
Tous  les  maux  dont  on  souft'ie  a  des  niuux  qu'ou  ignore. 

La  conscience  ainsi  fait  de  nous  des  tremlileurs; 

La  resolution,  aux  lirillautes  couleurs, 

Palit  (levant  I’leil  teriie  et  lri<id  de  la  peusee; 

Et  plus  d’une  eutreprise  importante  et  sensee 
S'arrete  a  cette  image,  et,  detouruant  sou  cours, 

Perd  le  nom  d'actiou.’ 

We  (rive  also  the  death  of  Ophelia,  wliic-h  is  remarkable  for  its 
graceful  simplicity : — 

‘  Pencil^  sur  le  ruisseau,  croit  nn  sanle,  mirant 
Son  feuillage  Idaiicliatre  aii  cristal  du  courant. 

C’est  la  que  sur  ses  doigts  en  guirlaode  assortie 
S’unit  la  paquerette  aii  plantain,  a  I'ortie, 

A  cette  longue  lleur,  d'un  sombre  violet, 

Qii’en  ce  pays  le  patre,  a  qui  I'lmpudeur  plait, 

Noinme  d’un  nom  grossier ;  mais  que  iiu>  lilies  sages 
Appellent  doigts  de  mort  dans  leurs  chastes  images. 

Et  cumme  elle  s'avance  audessus  du  torrent. 

Pour  suspendre  aux  rameaux  son  trophee  odorant. 

La  brancbe  qu’elle  tieut  casse,  et  I’inlortunee 
Avec  toutes  ses  fleurs  dans  I'eau  tombe  entrainee. 

Par  sa  chute  d’abord  deployes  et  flottauts, 

Ses  vetements  sur  I’eau  la  portent  quelque  temps. 

On  eut  dit,  a  la  voir,  une  jeune  Nayade; 

Elle  voguait,  cbantant  des  fragments  de  ballade, 

Comme  de  son  danger  n’ayaut  pas  sentiment, 

Ou  cumme  nee  au  sein  de  rhiiinide  element. 

Mais  ce  ne  fut  pas  long,  la  pauvre  enfant !  Sa  robe 
Sous  I’onde  qu’elle  boit  par  degres,  se  di  robe, 

Plonge,  et  la  fait  passer  des  chansons  et  des  jeux, 

Au  silence  des  morts  dans  un  touibeau  faiigeux.’ 
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We  shall  next  notice  the  Jules  Cesar  of  M.  Auguste  Barb'er. 
The  system  upon  which  the  author  of  the  lamhts  has  pro¬ 
ceeded,  differs  from  that  of  his  friends.  He  has  kept  his  eye 
steadily  fixed  on  the  poet  rather  than  on  the  public ;  and  is  thus 
less  embarrassed  by  the  fetters  of  convention  and  prejudice  than 
his  fellow-labourers,  and  enabled  to  attain  to  a  fidelity  which 
those  who  wrote  for  the  stage  did  not  dare  to  aim  at.  Without 
in  the  least  undervaluing  the  service  which  those  eminent  writers 
have  rendered  to  literature  and  to  France,  who  have  endeavoured 
to  make  Shakspeare  not  only  accessible,  but  acceptable  to  the 
French  public,  we  have  so  much  faith  in  his  unapproached 
supremacy,  as  to  think  no  service  can  be  so  great  as  that  of  pre¬ 
senting  him  as  nearly  as  possible  as  he  is,  without  the  smallest 
condescension  to  those  national  prepossessions  which  time  will 
best  deal  with. 

Prefixed  to  M.  Barbier’s  MS.  translation  is  an  introduction, 
containing  his  own  view  of  his  arduous  task,  which  we  are  glad 
to  be  able  to  present  to  our  readers. 

‘ — Desirous  of  keeping  as  near  as  possilile  to  the  text,  both  as  to  the 
general  scope  and  the  details,  I  have  rendered  the  verse  by  verse,  and  the 
prose  by  prose.  Several  poets  of  our  day,  who  have  preceded  me  in 
this  career,  MM.  de  Vigny,  Leon  de  Wailly,  and  Emile  Deschamps, 
have  followed  another  system — they  hare  turned  the  prose  into  verse. 
Perhaps  this  will  produce  a  greater  unity  as  a  work  of  art,  hut  I  think 
the  physiognomy  of  the  poet  is  less  completely  preserved.  There  are, 
too,  certain  passages  which  appear  to  me  to  defy  the  pen  the  most  prac¬ 
tised  in  rhyme.  Thus  the  speech  of  Brutus  to  the  people  is  written  in 
prose ;  but  what  prose  I  Its  structure  is  so  firm,  so  concise,  so  elliptical, 
that  it  renders  translation  into  verse  nearly  impossible;  and  then  the 
intention  of  the  author  occasionally  to  lower  the  language  of  one  of  his 
personages,  is  so  clear,  that  his  translator  cannot  well  refuse  to  imitate 
him  on  that  point.  French  verse,  such  as  is  employed  by  Uaciiie  in  his 
Platdeurs,  and  such  as  the  new  poetical  school  has  used  in  its  drama 
and  lyrical  pieces,  appeared  to  me  to  render  with  considerable  truth  the 
freedom  of  English  verse,  unrhymed  and  sometimes  truncated.  Vol¬ 
taire,  in  his  translation  of  the  three  first  acts  of  Julius  Ccesar,  has  at¬ 
tempted  blank  verse ;  but  the  absence  of  rhymes  renders  the  harmony 
almost  imperceptible.  Rhyme  is  absolutely  necessary  to  French  verse ; 
it  stands  in  the  place  of  the  long  and  short  of  the  decasyllabical  English 
verse.  Fur  the  sense,  I  have  had  recourse  to  all  the  translations  yet 
known,  and  to  the  advice  of  the  persons  most  competent  in  matters  of 
translation  and  of  English  literature.  1  have  omitted  nothing.  I  have 
given  the  equivalent  of  the  text  in  its  smallest  details,  trying  to  render 
it  word  for  word,  and  only  resorting  to  periphrases  when  absolutely 
indispensable.  Often,  too  often,  the  necessities  of  the  verse  and  of  the 
rhyme  forced  me  to  amplify.  What  I  have  added,  I  always  added  with  ' 
regret ;  and  1  ask  pardon  for  it  of  the  shade  of  the  immortal  poet.  I 
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have  sometimes  borrowed  from  the  French  language  of  the  sixteenth 
century  terms  of  expression  which  appeared  to  me  more  energetic  and 
more  picturesque  than  its  present  forms.  In  short,  I  armed  myself  at 
all  points,  “  pour  luter  avec  ce  rude  jouteur,”  as  Uousseau  said  when  he 
translated  Tacitus.  An  author  whom  one  translates  is  like  perfect 
virtue ;  we  may  approach  hut  never  reach  it.  We  do  what  we  can  ;  “  on 
fait  ileche  detout  bois."  If  translations  in  prose  are  more  faithful  to  the 
letter,  those  in  verse  are,  in  my  opinion,  more  so  to  the  spirit.  The 
movement  of  the  poetical  phrase,  the  brilliancy  of  the  images,  the  har¬ 
mony  of  the  metre,  and  the  lyrical  tone  of  the  sentiments,  seem  to  me 
better  reproduced  in  verse  than  in  prose.  Every  one,  however,  must 
use  his  own  instrument.  To  one  who  makes  verse,  it  is  very  difficult 
to  translate  a  poet  otherwise  than  into  verse. 

‘  Without  pretending  to  decide  this  great  question,  I  may  hope  that 
this  new  poetical  study  on  Siiakspeare  may  add  weight  to  the  opinion 
of  those  who  support  translations  in  verse,  .\hove  all,  may  it  penetrate 
all  minds,  in  a  more  lively  manner,  with  the  lofty  lessons  which  the 
immortal  work  teaches  1  For  the  matter,  Shakspeare  is  always  excel¬ 
lent  to  know.  Shakspeare  is  a  fruit  whose  rind,  though  firm  and  bril¬ 
liant,  has  some  spots  and  stains,  hut  whose  substance  is  always  sound, 
nourishing,  and  savoury.’ 

Such  are  the  views  of  the  translator.  They  are  in  accordance 
with  all  the  great  canons  of  his  art,  and  are  expressed  with  a 
modesty  and  simplicity  worthy  of  his  genius.  Those  who  are 
conversant  with  M.  Barbier’s  verse,  and  know  its  singular 
vigour,  freedom,  and  lyrical  force,  will  not  be  hard  to  believe 
that  his  success  has  been  answerable  to  his  endeavour.  It  will, 
in  due  time,  be  published;  meanwhile,  we  present  the  reader 
with  two  extracts : — 

<  Brutes.  Amis,  point  de  serments.  Si  la  qualite  d’homme, 
Notre  douleur  commune,  et  le  malheur  de  Rome, 

Ne  8ont  pas  des  motifs  assez  ])uissants  sur  vous, 

Roropez  tout  sur-le-champ,  et  que  chacun  de  nous 
Rentre  dans  son  lit  oisif,  laissant  la  tyrannic 
Veiller  jusqu’au  moment  ou  dans  son  lot  impie 
Chacun  de  nous  choira.  Mais  si — ^j’en  suis  certain — 

Ces  motifs  sont  de  force  a  mettre  au  cceur  humain 
Le  plus  lache,  un  foyer  de  genereuses  ilammes, 

Et  donner  du  courage  aux  plus  tiniides  femmes  ; 

Dequel  autre  eperon  est-il  besoin,  amis, 

Pour  nous  stimuler  tous  u  sauver  le  pays 
Que  notre  propre  cause  ?  Est-il  hesoin  de  chaine 
-Autre  que  celle-ci — la  parole  certaine 
De  Romains  qui  jamais  ne  manquerent  de  coeur, 

Et  la  promesse  faite  a  I’honneur  par  I’honneur, 

Que  Ton  fera  la  chose  ou  perira?  Vous,  pretres, 

Vous,  hommes  frauduleux,  et  vous,  dehiles  etres, 

Qu’on  insulte  et  qu’on  frappe  impuncment, — jurez ; 
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Que  toute  foi  Kuspecte  aux  jurements  sacres 
Ait  recours;  inais  nous,  point:  a  notre  cause  pure, 

A  nos  mules  ardeurs  ne  faisons  point  I’injure 
De  penser  que  la  cause  et  I’accomplissement 
De  I’entreprise  aient  dd  s’etayer  d’un  serroent. 

Chaque  goutte  de  sang  de  tout  enfant  de  Rome 
D6g6ntTe,  et  revele  un  vil  batard  en  Thoinme 
Qui  viole  un  seul  mot  de  ce  qu’il  a  promis.’ 

We  beg  our  readers  to  compare  this,  line  by  line,  with  the 
original.  Those  who  never  tried  to  turn  a  masterpiece  of  one 
language  into  another,  will  perhaps  say,  this  is  not  Shakspeare — 
this  word  is  not  the  equivalent  of  that — and  the  like.  But  we  will 
answer  for  it,  that  any  one  who  has  struggled  with  the  difficul¬ 
ties  of  translating,  will  be  alike  struck  with  the  beauty,  and  sur¬ 
prised  by  the  fidelity  of  these  lines. 

The  passage  in  which  the  dire  exigencies  of  the  rhyme  are 
most  cruelly  felt,  is,  as  every  critic  will  anticipate,  the  com¬ 
mencement  of  Anthony’s  speech  over  the  body  of  Csesar.  The 
repetition,  so  full  of  meaning,  of  the  words  ‘  honourable  man,’ 
is  impossible.  This  burthen,  which  recurs  every  time  with  a 
sort  of  ominous  and  alarming  force — in  sound  ahvays  the  same, 
in  meaning  always  different — is  wholly  inimitable.  M.  Barbier 
has  carefully  retained  the  sense,  and  has  even  been  at  infinite 
pains  to  introduce  every  time  some  word  of  the  family  of  hunneur. 
But  the  marvellous  effect  of  the  iteration  is  lost.  The  conclusion 


of  the  speech  is  very  finely  given, 
we  have  done : — 


One  short  extract  more  and 


‘  O  pardon ne  le  moi,  sanglant  monceau  d’argile. 

Si  devant  ces  bouchers  j'ui  Tame  si  tranquille  I 
N’es-tu  pas  le  debris  du  plus  noble  mortel 
Que  le  temps  ait  vu  naitre  en  son  coiirs  solennel? 
Malheur  a  qui  versa  ton  sang  aux  ondes  pures! 
Malheur  1  je  le  predis,  ici,  sur  tea  blessures, 

Qui  toutes  entr’oiivrant  leurs  levres  de  rubis 
Paraissent  implorer  le  seoours  de  mes  cris. 

Sur  I'univers  eniier  les  fleaux  vont  descendre ; 

De  ravage  et  de  sang,  de  deliris  et  de  cendre, 

Une  guerre  civile  emplira  la  longueur 
Des  champs  Italiens  ;  tous  les  olqets  d’horreur 
Deviendront  si  communs  que  I’on  verra  les  m^res 
Sourire  au  vol  brillant  des  lames  meurtri^res, 

Au  bruit  du  fer  coupant  leurs  enfants  par  rauiti4. 
L’habitude  du  crime  eteindra  la  piti4. 

Et  ton  ame,  6  Cesar,  pour  la  vengeance  errante, 
Traiiiant  At6  prfes  d'elle.  Ale  toujours  brfilante, 
Des  chaleurs  de  I’enfer,  sur  le  vieux  sol  Roinain 
Criera  partout,  Carnage !  et  laissera  sans  frein 
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Aboypr  et  l)ondir  les  doirues  de  la  guerre, 

.Iu<(|ira  ce  que  I'hurreur  de  la  tin  sanguinaire 
8 Vxliule  aux  cieux  uvrc  les  tniasmes  infernaux 
DfS  cadavres  huinains  demandant  des  tomlieaux.’ 

'.Vith  the  exceprion  of  one  or  two  slight  defects,  which  it  is 
easy  to  point  out,  but  very  hard^to  alter,  this  is  a  faithful  and 
powerful  translation,  in  very  noble  French  verse — a  merit  to 
which  Knglish  readers  cannot  be  supposed  to  be  very  sensible  ; 
but  without  which  all  other  merits  of  a  French  poet  fail  to  secure 
the  favour  of  his  countrymen.  In  some  passages,  M.  Barbier 
has  caught  the  cadence  of  Corneille  with  great  felicity. 

It  is  perhaps  hardly  fair  to  invite  criticism  to  things  which  are 
still  constantly  undergoing  revision  and  correction  at  the  hands 
of  their  authors ;  but  candid  critics  will  bear  this  in  mind,  and 
competent  critics  will  find  abundant  cause  to  admire  them  as  they 
are. 

The  Germans  have  been  the  first  to  perceive  that  of  all  non¬ 
intercourse  acts — of  all  prohibitive  systems — that  directed  against 
foreign  genius  and  intelligence  is  the  most  suicidal.  With  en¬ 
lightened  regard  to  their  own  highest  interests,  they  give  not  only 
free  admission,  but  an  eager  and  solicitous  welcome  to  all  merit. 
They  love  to  see  how  the  great  drama  of  life  presents  itself  to 
the  imaginations  of  other  people  ;  and  to  compare,  to  refine,  to  . 
adopt,  to  incor|)orafe.  The  French  and  Knglish  are  yet  far 
from  this  high  liherality.  ‘  Ourselves,  and  again  ourselves,’  is 
the  motto  of  both — by  troth  held  with  sufficient  tenacity  to  retard 
progress  and  to  embitter  prejudice. 

In  this  view,  the  translation  and  representation  of  a  tragedy 
of  Shakspeare  in  Paiis,  is  an  event  important  to  humanity  ;  and 
in  this  view,  we  have  thought  it  a  sort  of  duty  to  ask  for  a  more 
open-minded  and  generous  sympathy  in  its  success.  The  success 
w’as,  it  is  true,  incomplete,  and  led  apparently  to  no  lasting  re¬ 
sults.  ‘  It  was  fiercely  disputed  between  friends  and  enemies,’ 
says  the  clever  author  of  the  GaMrie  des  Contimporaires  IIIhs- 
tres ;  ‘  the  public,  properly  so  called,  remained  neutral  and  im- 
‘  partial.’  We  doubt,  indeed,  whether  any  skill  of  the  translator 
will  ever  render  Shakspeare  palatable  to  the  mass  of  Paris  play¬ 
goers.  The  ta>tes  of  the  French  people  are  eminently  exclusive 
and  timorous.  They  recoil  with  a  mixture  of  alarm  and  contempt 
from  any  thing  new  and  unaccustomed  ; — forming  in  this  respect 
the  most  perfect  contrast  to  the  audiences  of  Germany.  It  is, 
therefore,  probable,  that  neither  the  genius  of  Shakspeare,  nor 
the  poetic  and  dramatic  talent  of  Schiller  or  of  Goethe,  will  ever 
secure  them  a  place  on  the  French  stage.  Indeed  this  is  hardly  to 
be  expected,  from  a  nation  whose  tastes  have  been  formed,  like 
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those  of  France  and  England,  by  ages  of  literary  glory.  The 
■free  spirit  of  Germany  arose  from  the  youth  of  her  literature. 

‘  The  world  was  all  before  her  where  to  choose.’  All  that  is  to 
be  demanded  or  perhaps  desired,  of  us  veterans  is,  a  candid  and 
intelligent  appreciation  of  various  modes  of  greatness ;  admiration 
for  forms  of  beauty  not  consecrated  among  us  by  usage ;  and 
minds  and  hearts  open  to  all  the  induences  of  genius. 

The  reception  given  to  the  English  drama  and  to  English 
actors  in  18-t.^,  contrasted  with  that  they  e.xperienced  in  18*21, 
affords  a  striking  and  consolatory  proof  of  the  progress  of  the 
public  mind  of  France,  in  this  generous  and  enlightened  direction. 
Let  not  the  pioneers  in  so  worthy  an  enterprise  as  that  of 
battering  down  national  prejudice  have  to  say,  that  they  have 
nothing  to  e.xpect  from  Engbmd  but  self-complacent  indifference. 
Whatever  may  be  said  of  French  leg^rete  and  conceit,  we  must 
aftirm  that  the  spirit  in  which  the  distinguished  poets,  whose  en¬ 
deavours  to  interpret  Shakspeare  we  have  attempted  to  make 
known,  have  laltoured,  is  the  very  furthest  removed  from  such  sel¬ 
fish  indisposition.  ’I  hcy  undertook  a  most  arduous  and  un¬ 
grateful  task,  with  a  full  sense  of  its  insuperable  difliculties, 
and  of  the  small  amount  of  fame  or  reward,  which  attended  it. 
'I'hey  were  penetrated  with  reverence  for  the  sublime  genius  they 
sought  to  interpret  to  their  country,  and  with  a  feeling  of  the 
high  nature  of  the  service  to  which  they  were  devoting  themselves. 
'I'hey  were  fully  sensible  to  the  insufficiency  of  the  means  at 
their  command  ;  and  they  now  speak  of  the  result  of  their  la¬ 
bours  with  something  more  than  diffidence, — with  the  sort  of 
despair  that  assails  a  translator  when  looking  up  to  an  unattain¬ 
able  original. 

A  few  more  such  generous  efforts,  generously  hailed,  and  we 
may  be  spared  the  humiliating  spectacle  of  science,  letters,  and 
art  bowing  before  senseless  clamour ; — of  nations  shutting  their 
eyes  to  light,  closing  their  ears  to  truth  and  knowledge,  and  re¬ 
fusing  to  listen  to  the  voice  of  melody,  if  transmitted  across  a 
frontier  line,  or  a  few  leagues  of  salt  water  ! 
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Art.  III. — Debate  on  Lord  John  Ilusselts  Resolutions  on  the 
State  of  the  Labouring  Classes  in  the  House  of  Commons,  2(ith 
and  2Sth  May  1845.  (Hansard’s  Parliamentary  Debates, 
Vol.  LXXX.) 

/^NE  of  the  most  marked  characteristics  of  the  present  time  is 
the  large  amount  of  public  attention  which  is  given  to  the 
working  classes.  Up  to  a  comparatively  recent  period,  the 
Houses  of  Parliament,  and  the  political  writers  in  the  news¬ 
papers,  were  almost  exclusively  occupied  with  questions  relating 
to  foreign  policy,  hnance,  Indian  and  Colonial  government. 
Parliamentary  reform,  religious  toleration,  and  other  similar 
matters  ;  generally  involving  the  conduct  and  permanence  of  the 
existing  administration.  All  measures  concerning  the  state  of 
the  working  classes  and  the  poor  were  avoided  by  the  Mini¬ 
sters  of  the  Crown,  and  studiously  left  to  the  care  of  country 
gentlemen ;  who,  when  any  grievance  became  prominent,  volun¬ 
tarily  undertook  the  trouble  of  devising  some  palliative,  and  of 
carrying  the  measure  through  Parliament.  The  legislatijn  re¬ 
lating  to  this  class  of  subjects  thus  consisted  of  detached  and 
limited  mea>‘ures,  not  proposed  on  the  responsibility  of  the  go¬ 
vernment  ;  the  consent  of  Parliament  was  generally  obtained  by 
arrangement,  with  little  or  no  debating;  and  the  attention  of 
the  press,  and  the  public  at  large,  was  in  consequence  but 
slightly  attracted  to  the  proceedings.  But,  after  about  thirty 
years’  operation  of  the  form  of  poor-law  which  was  introduced 
at  the  end  of  the  last  century,  the  state  of  things  which  it  pro¬ 
duced  became  intolerable,  and  some  change  was  seen  to  be  abso¬ 
lutely  necessary.  The  amount  of  the  poor-rates,  large  as  it 
was,  formed  only  a  small  part  of  the  mischief.  The  irritation 
between  the  agricultural  labourers  and  the  farmers,  through  a 
large  part  of  the  south,  east,  and  centre  of  England — springing 
directly  from  the  poor-law,  and  showing  itself  in  incendiarism 
and  riot — was  such,  in  1830-1,  as  to  demand  a  remedy  from  the 
legislature.  This  remedy  was  applied  with  a  vigorous  hand  by 
the  administration  of  Lord  Grey.  The  reform  was  made  at  a 
time  when  the  mind  of  the  public  was  familiarized  with  the  con¬ 
templation  of  extensive  and  organic  changes;  and  after  a  care¬ 
ful  inquiry,  and  a  most  able  and  elaborate  Report  by  Commis¬ 
sioners,  the  consent  of  Parliament  was  given  in  one  session  to 
the  poor-law  revolution — if  we  may  so  term  it — which  was  effect¬ 
ed  by  the  Act  of  1834. 


184G. 


Legislation  for  the  Working  Classes. 


65 


But  it  could  not  be  expected  that  a  fundamental  change  in 
the  administration  of  the  poor-law — a  law  affecting  the  relations 
of  employers  and  labourers  throughout  England,  and  involving 
an  expenditure  of  five  or  six  millions  a-year  — could  take  place, 
without  a  serious  struggle  either  in  Parliament,  or  out  of  it. 
Under  the  conviction  of  tl>e  necessity  of  an  effective  cure  for  a 
deejv-seated  malady.  Parliament  passed  the  Poor-law  Amend¬ 
ment  Act  within  the  session  in  which  it  was  first  proposed  ;  and 
the  measure,  though  fully  discussed,  and  altered  in  various 
material  points,  met  with  no  serious  opposition.  The  resistance 
was  reserved  for  the  time  when  the  law  came  to  be  practically 
enforced.  Parliament  had  done  all  that  it  could  safely  do  ;  it 
had  created  boards  of  guardians,  and  given  authority  for  forming 
unions  of  parishes,  and  building  union  work-houses  ;  and  with¬ 
out  attempting  lo  prescribe  details,  it  had  left  the  control  of  this 
local  system,  and  the  definition  of  the  limits  of  in-door  and  out¬ 
door  relief,  to  a  central  commission.  On  the  Poor-law  Commis¬ 
sioners,  therefore,  was  imposed  the  task  of  giving  effect  to  the 
general  views  of  Parliament ;  of  adapting  the  new  law  to  the 
wants  and  condition  of  the  people  ;  and  of  ascertaining  by  experi¬ 
ence,  .what  was  the  precise  frontier  line  which  it  was  prudent  and 
humane  to  draw  around  the  hitherto  boundless  province  of  out¬ 
door  relief.  They  had,  moreover,  to  reconcile  with  their  new 
powers,  the  feeling  of  local  and  municipal  authority;  as  well  as  the 
fear  of  Parliament,  lest  the  subordinate  body  which  it  had  created 
should  escape  from  the  control  of  its  superior.  The  result  of  these 
various  causes,  combined  with  some  other  circumstances  to  which 
we  need  not  now  advert,  was,  that  since  the  time  when  the  opera¬ 
tions  of  the  Poor-law  Commission  began  to  make  themselves  felt, 
the  subject  of  the  poor-law  has,  in  one  form  or  another,  been  repeat¬ 
edly  under  the  consideration  ot  Parliament.  The  changes  of  the  law 
which  had  been  made  in  1834,  likewise  necessitated  some  further 
legislation  ;  and  after  numerous  debates  and  discussions,  continued 
throughout  more  than  one  session,  the  second  Poor-law  Amend¬ 
ment  Act  was  passed  in  1844.  The  existence  of  a  central 
control  over  the  local  authorities,  likewise  invests  the  Queen’s 
Government  with  a  certain  responsibility  for  the  administration 
of  the  poor-law.  Formerly,  if  an  overseer  maltreated  the  poor, 
the  slow,  expensive,  and  uncertain  process  of  an  indictment  might 
be  resorted  to  ;  but  no  one  thought  of  looking  to  a  minister  for 
redress.  Now,  if  a  work-house  master,  or  a  relieving  officer,  is 
guilty  of  any  neglect  or  misconduct,  the  Secretary  of  State  for 
the  Home  department  is  called  upon  for  explanation  in  his  place 
in  the  House  of  Commons.  Any  question  of  insufficient  relief,  or 
of  neglect  of  the  poor,  which  formerly  would  not  have  risen  above 
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the  dignity  of  a  parochial  dispute,  can  now  be  made  the  subject  of 
a  correspondence  with  the  Poor-law  Coinmissioners ;  the  papers 
may  be  moved  for,  and  authentic  materials  are  thus  furnished  for 
discussion,  both  in  and  out  of  Parliament.  If  any  body  will 
examine  a  volume  of  Parliamentary  debates  for  any  year  anterior  to 
1834,  he  will  remark  a  total  absence  of  discussion  upon  individual 
cases  of  paupers  and  poor-law  officers.  Whatever  may  be  said 
against  the  Poor-lawCommission,  by  those  who  condemn  Centrali¬ 
zation,  they  must  admit  that  its  existence  has  enormously  increas¬ 
ed  the  practical  and  efficient  responsibility  of  the  local  authorities ; 
and  the  amount  of  control  which  Parliament  exercises  over  the 
administration  of  the  poor-law.  If  Parliament  was  jealous  of  the 
powers  of  the  Poor-law  Commissioners,  who  were  acting  in  the 
utmost  publicity,  and  under  its  very  eyes,  it  had  far  more  reason  to 
be  jealous  of  the  powers  exercised  by  the  magistnUes  and  over¬ 
seers  under  the  unreformed  system;  w’ho  acted  in  entire  indepen¬ 
dence,  not  only  of  all  detailed  Parliamentary  control,  but  even  of 
the  statutes  which  Parliament  had  passed  for  their  guidance. 
Lastly,  among  the  circumstances  which  have  contributed,  since 
1834,  to  draw  increased  attention  to  the  state  of  the  poor,  we 
ought  not  to  overlook  the  annual  Reports  of  the  Poor-law  Com¬ 
missioners,  which  they  are  required  by  law  to  make,  and  which 
contain  a  large  collection  of  authentic  information,  in  an  accessible 
and  convenient  form,  such  as  was  never  before  presented  to 
Parliament.  Besides  these,  there  are  the  Reports  of  inquiries, 
made  by  the  same  Commissioners,  upon  various  subjects  connect¬ 
ed  with  their  proper  duties — on  pauper  education,  on  the  employ¬ 
ment  of  women  and  children  in  agriculture,  on  local  taxation,  and 
the  important  investigation  on  the  Sanitary  state  of  the  working 
classes.  This  last  inquiry  has  given  rise  to  a  separate  commis¬ 
sion  on  the  Health  of  Towns,  which  has  made  an  elaborate  Re¬ 
port,  and  whose  labours  seem  likely  to  produce  a  permanent  work 
of  legislation  on  this  difficult  and  interesting  subject. 

As  connected  with  the  general  question  of  the  poor-laws,  we 
may  mention  that  the  administration  of  medical  relief  in  England 
underwent  a  detailed  and  searching  examination,  by  a  Select 
Committee  of  the  House  of  Commons,  presided  over  by  Lord 
Ashley,  in  the  session  of  1844.  An  extensive  measure,  amending 
the  law  relative  to  pauper  lunatics,  was  likewise  proposed  and  car¬ 
ried  by  the  same  philanthropic  nobleman  during  last  session. 

A  bill  for  amending  the  law  relating  to  the  settlement  of  the 
poor — the  importance  of  which,  as  affecting  the  lot  of  the  agricul¬ 
tural  labourer,  was  recognised  by  Lord  John  Russell  in  his 
Resolutions  of  last  May — was  introduced  by  Sir  James  Graham, 
during  last  session;  and  will  probably  lead  to  a  consolidation  and 
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review  of  this  branch  of  the  poor-laws.  The  same  minister,  also, 
held  out  hopes  of  proposing  a  simplification  of  the  numerous  and 
complicated  enactments  which  regulate  the  local  rates  and  taxes 
of  England. 

The  labour  of  children  and  adults  in  factories  has  likewise, 
since  the  issue  of  a  Commission  of  Inquiry  in  1832,  formed  an 
almost  annual  subject  of  discussion  in  Parliament;  and  indeed,  in 
1844,  the  fate  of  the  Ministry  was,  for  a  short  time,  dependent 
on  the  decision  of  the  House  of  Commons  upon  a  Ten- Hours 
Bill.  The  state  of  the  handloom  weavers  was  fully  investigated 
and  discussed  by  a  Commission,  who  reported  in  1841,  and  who 
likewise  considered  the  subject  of  combinations  of  workmen. 
The  condition  of  the  workers  in  collieries  was  made  the  subject 
of  an  official  inquiry  and  report  in  1842,  which  led  to  a  legisla¬ 
tive  regulation  of  this  branch  of  labour.  There  have  been  like¬ 
wise,  subsequently,  inquiries  by  special  commissioners  into  the 
state  of  the  colliery  workers  in  Staffordshire,  and  of  the  frame¬ 
work  knitters  in  the  midland  counties ;  and  the  truck  system 
was  examined  by  a  select  committee  of  the  House  of  Commons 
in  1843.  With  regard  specially  to  South  Wales,  the  state  of 
the  working  classes,  and  the  operation  of  the  poor-laws,  were 
among  the  subjects  investigated  by  the  commissioners  who,  in 
1843-4,  inquired  into  the  causes  of  the  ‘  Rebecca’  disturbances 
in  that  part  of  the  country. 

The  disheartening  subject  of  Irish  poverty  was  investigated 
by  a  Commission,  which  reported  in  1836,  and  a  measure  for  an 
Irish  poor-law  was  afterwards  introduced  into  Parliament  by 
Lord  John  Russell,  which  received  the  royal  assent  in  1838. 
Under  this  law,  Ireland  has  been  divided  into  one  hundred  and 
thirty  poor-law  unions  ;  an  expenditure  for  workhouses  exceed¬ 
ing  a  million  sterling  has  taken  place  ;  and  relief  is  now  admi¬ 
nistered  by  Boards  of  guardians  over  the  entire  country.  The 
relation  of  landlord  and  tenant,  with  the  various  incidental 
questions  of  tenant  right,  clearing  of  estates,  agrarian  outrage, 
and  other  matters,  have  been  subjected  to  an  elaborate  inquiry 
by  the  recent  Commission,  of  which  Lord  Devon  was  the  chair¬ 
man. 

Our  own  part  of  Great  Britain  has  likewise  shared  in  the  ge¬ 
neral  revision  of  the  laws  relating  to  the  poor.  A  Commission 
of  Inquiry  into  the  poor-law  of  Scotland  was  issued  by  Sir  Ro¬ 
bert  Peel’s  government  in  1842.  Their  Report,  accompanied  by 
voluminous  evidence,  was  presented  in  1844;  and,  in  last  session, 
an  Act  for  amending  the  laws  relating  to  the  relief  of  the  Scot¬ 
tish  poor  received  the  royal  assent.  This  Act  creates  a  Board  of 
supervision  for  the  Scottish  poor-law,  who  are  to  exercise  a 
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general  control  over  its  administration,  and  who,  in  addition  to 
their  other  duties,  are  required  to  make  an  annual  Report  of 
their  proceedings  to  one  of  the  Secretaries  of  State ;  which  Re¬ 
port  is  to  he  laid  before  Parliament,  and  is  to  contain  a  full  state¬ 
ment  as  to  the  condition  and  management  of  the  poor  throughout 
Scotland,  and  the  funds  raised  for  their  relief. 

In  the  foregoing  remarks,  we  have  confined  ourselves  to  mea¬ 
sures  directly  afiecting  the  physical  condition  of  the  working 
classes,  and  have  omitted  all  mention  of  the  steps  which  have  been 
taken  for  promoting  popular  education  ;  although  the  latter  must 
necessarily  exercise  an  imoortant  influence  upon  their  habits  and 
economical  state. 

The  summary  enumeration  which  we  have  above  made  proves 
at  least,  that  whatever  reproaches  may  be  cast  on  the  legislature 
of  this  country  for  the  sufferings  of  the  more  indigent  classes,  it 
cannot  be  justly  accused  of  having  treated  them  with  indifference 
or  neglect.  Its  errors,  if  errors  there  have  been,  have  not  arisen 
from  any  reluctance  to  probe  the  wounds  which  are  alleged  to 
exist  in  this  part  of  our  social  system.  No  other  nation  ever  set 
to  work  with  a  more  single-minded  resolution,  or  a  humanity  more 
regardless  of  consequences,  to  discover  and  lay  bare  all  its  own 
defects  and  weaknesses.  An  incidental  effect  of  these  unsparing 
self-exposures,  doubtless,  has  been  the  diffusion  in  foreign  coun¬ 
tries  of  utterly  false  and  exaggerated  notions  respecting  the  state 
of  the  poorer  classes  amongst  us.  It  is,  we  believe,  generally 
thought  on  the  Continent,  even  by  persons  well  informed  on 
other  matters,  that  the  English  nation  is  divided  into  two  por¬ 
tions — one  consisting  of  enormously  wealthy  aristocrats  and  ma¬ 
nufacturers,  who  are  gorged  with  the  spoils  of  their  wretched 
serfs  and  operatives — the  other,  being  the  bulk  of  the  commu¬ 
nity,  who,  by  means  of  incessant  toil,  scarcely  drive  off  want ; 
numbers  of  whom  are  perpetually  dying  of  starvation,  and  live 
in  dwellings  scarcely  superior  to  the  wigwams  of  savages.  Such 
is  the  jealousy  of  England  generally  prevalent  on  the  Continent, 
that  every  testimony  against  its  prosperity  which  comes  from 
an  English  source,  is  greedily  seized  upon  by  the  editors  of 
newspapers, — reprinted  by  them  with  appropriate  comments,  and 
readily  swallowed  by  the  public ;  and  thus  not  only  the  authen¬ 
tic  facts  disclosed  in  official  reports,  but  the  unscrupulous  exag¬ 
gerations  of  partisans,  obtain  implicit  belief ;  and  tend  to  foster 
an  impression  that  England  is  constantly  on  the  verge  of  a  social 
revolution — that  her  power  reposes  on  an  unsound  basis — and  that 
the  whole  system  will  crumble  to  pieces  at  the  first  severe  shock 
from  without.  That  much  indigence  exists  in  England,  though 
ample  provision  is  made  by  law  for  its  relief,  is  unfortunately 
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true ;  but  it  is  to  be  regretted  that  the  people  of  the  Continent 
should  not  be  more  generally  aware,  that,  instead  of  there  being 
nothing  in  England  but  excessive  riches  and  abject  poverty,  the 
really  characteristic  feature  of  English  society  is  the  extent, 
wealth,  power,  intelligence,  and  independence  of  the  middle 
CLASSES.  Not  only  is  it  not  true,  as  is  imagined,  that  England 
is  characterised  by  the  entire  absence  of  a  middle  class — its  true 
characteristic  is  the  importance  of  this  class.  The  mistake  is 
the  same  as  if  any  one  were  to  say  that  the  Greeks  were  a 
celebrated  people,  but  that  they  did  nothing  for  the  arts 
and  sciences  —  or  that  the  Homans  were  a  great  nation, 
but  that  they  did  not  understand  war  and  government. 
The  distinctive  attribute  is  not  merely  obscured  or  omitted, 
but  denied.  No  error  upon  so  important  a  subject  can,  wken 
generally  diffused,  be  innocuous.  Any  thing  which  diminishes 
a  confidence  in  the  stability  of  England — which  is  at  present 
the  chief  guarantee  for  the  peace  of  the  world — tends  to  raise 
the  hopes  of  the  friends  of  confusion ;  and  those  English¬ 
men  who,  by  their  reckless  declamations,  circulate  through  the 
world  false  notions  of  the  infirmities  of  their  own  country,  not 
only  do  the  utmost  that  in  them  lies  to  undermine  the  strength 
of  England,  but  also  to  endanger  the  tranquillity  of  Europe. 
P'ortunately  the  increased  facilities  for  travelling,  and  the  evi¬ 
dences  of  the  wealth  and  power  of  England  which  every  where 
abound,  tend  to  counteract  this  mistaken  belief ;  but  the  error 
to  which  we  allude,  prevails  to  a  much  greater  extent  than  those 
who  have  not  inquired  into  the  state  of  opinions  on  the  Continent 
are  at  all  aware. 

It  is  not  our  intention  to  enter  into  any  examination  of  the 
details  of  the  legislative  measures  which  we  have  above  enume¬ 
rated  ;  or  to  attempt  to  compare  their  practical  operation  with  the 
expectations  which,  before  they  were  passed,  had  been  formed  of 
their  probable  eflFects.  Our  object  is  more  general,  but  less  ex¬ 
tensive.  Every  body  who  occupies  himself  with  such  matters, 
must  have  observed  the  wide  discordance  of  opinions  which  ex¬ 
ists  whenever  any  subject  relating  to  the  condition  of  the  working 
classes  comes  to  be  discussed.  Scarcely  any  common  principle 
or  canon  of  legislation  appears  to  be  recognised.  That  which 
one  party  proposes  as  a  humane  and  effective  measure,  the  other 
condemns  not  only  as  utterly  inefficient  and  illusory,  but  as  an 
unheard-of  outrage  to  Christian  feelings.  Laws  which  seem 
to  afford  protection,  relief,  and  support  to  the  poor — which 
clothe  the  naked,  feed  the  hungry,  shelter  the  houseless,  fur¬ 
nish  medical  aid  to  the  sick,  provide  for  fatherless  children 
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and  widows,  and  which  their  supporters,  in  all  sincerity,  be¬ 
lieve  to  be  full  of  the  spirit  of  charity — are  denounced  in  terms 
which  would  be  harsh  if  applied  to  the  atrocities  of  Marat, 
of  Danton,  and  of  Robespierre,  at  the  sharpest  agonies  of  the 
Reign  of  Terror.  Interferences  with  the  freedom  of  labour 
and  capital,  which  one  party  consider  as  fraught  with  ruin 
to  the  prosperity  of  the  country,  are  regarded  by  the  other 
as  ranking  amongst  the  first  duties  of  a  Christian  and  humane 
legislature.  On  most  subjects  the  divergence  of  opinion  between 
opposite  political  parties  is  rather  one  of  degree  than  principle. 
Rut  with  respect  to  legislation  for  the  working  classes,  there  is  a 
thorough  anarchy  of  opinion ; — maxims,  which  some  people  regard 
as  forming  the  very  corner-stone  of  the  existing  order  of  society, 
are  by  others  utterly  repudiated,  as  fit  only  for  savages  and 
heathens.  It  seems,  indeed,  at  times,  as  if  nothing  but  a  proxi¬ 
mate  view  of  utter  destruction  prevents  the  public  from  declaring 
itself  in  favour  of  trying  what  would  be  the  practical  results  of 
that  compound  which  has  been  formed  out  of  the  doctrines  of  the 
Catholic  Church  of  the  middle  ages,  and  the  principles  of  the 
modem  Communists  and  Socialists,  and  which  several  recent 
writers  and  speakers,  of  more  talent  than  reflection,  are  inces¬ 
santly  occupied  with  promulgating.  Our  wish  is  to  ascer¬ 
tain  whether  it  is  possible  to  reduce  this  discrepancy  of  opinion 
within  narrower  limits,  and  to  find  some  principles,  even  if  they 
be  few,  on  which  there  may  be  a  more  general  agreement ;  or,  at 
all  events,  to  inquire  into  the  causes  of  the  difference,  and  to 
point  out  what  are  the  most  prominent  dangers  of  the  navigation, 
if  it  is  impossible  that  the  ship  should  be  provided  with  a  rudder 
and  a  compass.  Those  who  have  followed  the  recent  discussions 
on  the  state  of  the  working  classes,  both  in  and  out  of  Parlia¬ 
ment,  must  feel,  that  in  proportion  to  the  amount  of  industry, 
energy,  and  talent  expended,  scarcely  any  discussions  ever  tended 
less  to  the  elucidation  of  the  question  discussed.  This  waste  of 
valuable  time  and  labour  is,  however,  inevitable,  so  long  as  people 
debate  a  practical  question  without  being  agreed  in  any  common 
principle ; — who  try  all  that  has  been  done,  and  all  that  it  is  pro¬ 
posed  to  do,  by  different  standards  of  goodness.  Reasoners  ought 
never  to  forget  the  old  logical  maxim,  contra  principia  negantcm 
non  est  disputamlum. 

The  most  superficial  observer  of  society  is  struck  with  the 
inequality  of  human  conditions.  Laws  may  be  made  equal,  but 
notliing  can  equalize  the  natural  powers  and  faculties  of  man¬ 
kind.  The  capacity  for  acquiring  rights  may  be  the  same,  but 
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the  rights  acquired  will  always  be  different.  The  talent  which 
one  man  leaves  in  the  napkin,  another  doubles,  and  a  third 
multiplies  it  a  hundredfold.  The  progress  of  civilization  has 
moved,  and  moves  steadily  onwards,  to  equalize  the  legal  rights 
of  the  members  of  the  same  political  community.  In  this  respect, 
the  doctrines  of  the  soundest  speculators  on  government  receive 
a  practical  application.  But  the  opinions  of  that  smaller  set  of 
theorizers,  who  would  wdsh  to  establish  an  equality  of  conditions, 
as  well  as  of  rights — of  enjoyment,  as  well  as  legal  capacity  to 
enjoy — who  seek  to  extinguish  the  principle  of  competition,  and 
to  limit  as  far  as  possible  the  principle  of  separate  appropriation; 
— these  opinions  have  hitherto  remained  within  the  domains  of 
Utopia.  No  large  community  has  hitherto  attempted  to  form 
any  social  system  which  is  not  founded  on  the  right  of  individual 
property ;  and  which  does  not  permit  the  transfer  of  acquired 
wealth  by  gift,  sale,  and  inheritance.  Consequently,  no  large 
community,  however  democratic  its  institutions,  has  attempted  to 
undermine  the  operation  of  those  causes  out  of  which  the  distinc* 
tion  between  rich  and  poor  necessarily  arises. 

When  we  turn  our  eyes  back  upon  the  past,  we  find  that,  even 
in  the  most  enlightened  and  polished  nations  of  antiquity,  the 
mass  of  the  people  were  slaves — destitute  of  civil  rights,  doomed 
to  perpetual  toil,  and  subjected  to  every  species  of  physical  pri¬ 
vation.  Such,  too,  is  the  state  of  a  large  part  of  mankind  at 
present,  in  all  but  the  countries  of  W'estern  Europe.  In  these 
countries,  the  slave-class  has,  by  slow  and  gradual  changes, 
emerged  into  personal  freedom.  In  France,  Italy,  Spain,  the 
British  Isles,  and  most  parts  of  Germany,  the  entire  community 
consists  of  freemen.  Here,  whatever  may  be  the  physical  con¬ 
dition  of  a  common  labourer  or  artizan,  whatever  he  may  actu¬ 
ally  possess,  his  right,  in  the  eye  of  the  law,  to  acquire  and 
enjoy  wealth  is  equal  to  that  of  the  richest  and  most  powerful. 
It  is  the  personal  freedom  of  the  working  classes  which  is  the  cha¬ 
racteristic  mark  of  modern  civilized  societies  ;  and  in  the  conse¬ 
quences  of  this  state  of  things,  whether  for  good  or  for  evil,  the 
solution  of  the  problem  now  before  us  is  to  be  found.  Let  us 
therefore  consider  how  much  the  change  from  slavery  to  free¬ 
dom  has  contributed,  and  will  probably  contribute  hereafter,  to 
the  improvement  of  the  great  body  of  the  people. 

The  most  perfect  form  of  slavery  is  when  a  slave  is  a  mere 
chattel  or  domestic  animal ;  who  can  be  compelled  by  his  master 
to  perform  any  sort  or  amount  of  labour,  and  can  be  beaten, 
tortured,  or  killed  by  him  with  impunity ;  who  can  be  sold  or 
pawned  by  him  without  restraint;  who  can  acquire  no  property, 
and  contract  no  lawful  marriage ;  who  cannot  sue  or  be  sued,  or 
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even  be  heard  as  a  witness  in  a  court  of  justice  ;  and  who  cannot 
choose  his  own  religion.* 

But  between  this  state  and  that  of  the  perfect  freeman,  there 
may  be  a  multitude  of  stages.  Pure  slavery  usually  passes  into 
freedom  by  a  series  of  insensible  degrees.  The  mere  chattel- 
slave  receives  protection  from  the  law  in  certain  respects,  and 
rises  to  a  semi-servile  condition  ; — such  as  villenage  or  serfage,! 
or  what  was  called  apprenticeship  in  our  West  Indian  legislation 
of  1833.  W'hen  promoted  to  this  modified  state  of  servitude,  a 
person  cannot  be  punished  without  stint,  or  be  killed  by  his 
master  at  pleasure  ;  he  cannot  in  general  be  sold,  except  in  con¬ 
nexion  with  the  estate  on  which  he  resides ;  he  can  contract  a 
legal  marriage,  and  beget  legitimate  children ;  he  can  acquire 
property,  subject  to  certain  restrictions,  and  deal  with  it  by  sale, 
gift,  or  bequest.  He  has  certain  limited  rights  of  sueing;  his 
testimony  can  at  least  be  received  by  a  court  of  justice;  and  he 
is  at  liberty  to  choose  his  own  religious  profession.  The  first 
mitigations  of  the  pure  idea  of  slavery  are  analogous  to  the  law 
for  suppressing  cruelty  to  animals.  No  rights  are  conferred  on 
the  slave  himself,  .but  the  rights  of  his  master  over  him  are 
limited.  'I'he  government  puts  itself  in  the  place  of  the  master, 
and  controls  his  powers.  In  tracing  the  gradual  advances  from 
slavery  to  freedom,  whether  in  the  Roman  empire,  in  the 
European  states  of  the  middle  ages,  or  among  the  negro  slaves 
of  modern  nations,  the  same  process  may  be  universally  re¬ 
marked.  Public  opinion  pronounces  itself  in  favour  of  certain 
mitigations  of  the  strict  and  theoretical  rights  of  the  slave-master. 
The  government  then  steps  in,  and  first  curtails  his  powers; 
afterwards  recognises  in  the  slave  a  capacity  for  certain  rights ; 
and  at  last,  after  successively  augmenting  the  number  of  rights 
possessed  by  the  slave,  extinguishes  every  claim  upon  him  which 
his  master  could  not  enforce  against  a  free  citizen.^ 


*  With  regard  to  the  last  point,  the  role  generally  adopted  in  modern 
times  has  been,  that  the  slave  follous  the  religion  of  his  master.  The 
Co<le  Noir,  however,  takes  away  all  discretion  from  the  master,  and 
requires  that  the  slave  shall  be  a  Catholic.  ‘  Tous  les  esclaves  qui 
seront  dans  nos  lies  seront  baptises  et  instruits  dans  la  religion  Catho- 
lique,  apostolique,  et  Komaine.’ — Art.  2. 

f  See  the  article  Leibeigenschaft,  in  the  Conversations  Lexicon — and 
in  Rotteck's  and  Welcker's  Stoats  Lexicon,  Vol.  ix.  p.  671 — for  a 
detailed  account  of  the  rules  respecting  villenage  in  Germany. 

!  See  the  work  of  Biot,  De  V Abolition  de  I’Esclavage  Ancien  en  Occi¬ 
dent.  Paris,  1840. 
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All  the  limitations  of  the  master’s  power  over  the  slave  have 
“been  founded  on  a  humane  motive,  and  have  been  intended  for 
the  protection  of  the  weaker  party.  The  Christian  church 
used  its  influence  for  promoting  emancipation  ;  and  except  in 
rare  cases,*  the  courts  of  justice,  desirous  of  preventing  wiong, 
always  presumed  in  favour  of  liberty,  and  against  slavery. 
That  an  unchecked  power  in  the  master  of  dealing  with  his 
servant,  should  lead  to  systematic  and  frightful  abuse,  is  inevi¬ 
table.  The  only  motive  by  which  he  can  urge  his  servant  to 
labour,  is  the  fear  of  corporal  punishment:  consequently  the 
fiagrumy  the  knout,  or  the  cart-whip,  is  in  constant  use.  So 
desirous  were  the  Roman  slaves  of  escaping  by  flight  from  the 
tyranny  of  their  masters,  that  it  became  necessary  to  confine 
them  during  their  work  in  subterranean  dungeons :  it  seems 
likewise  to  have  been  the  ordinary  practice  for  the  slaves  em¬ 
ployed  in  field  labour  to  work  in  chains.f  The  Roman  law  con¬ 
tained  a  whole  series  of  provisions  respecting  runaway  slaves, 
and  their  recapture.  These  facts  prove  constant  and  severe 
oppression.  In  these  times,  slaves  are  not  actually  worked 
in  chains:  but  the  internal  slave-trade  of  the  United  States 
renders  a  similar  precaution  necessary  during  their  tran¬ 
sit.  The  gangs  of  slaves  who  are  exported  from  Virginia  and 
Maryland  to  the  more  southern  states,  are,  on  their  march, 
chained  in  couples,  in  order  to  prevent  their  escape.  Likewise, 
if  the  power  of  the  master  is  uncontrolled,  there  is  nothing  to 
prevent  him,  if  it  should  be  his  interest  to  do  so,  from  tasking 
the  slave  beyond  his  powers,  or  in  employing  him  in  un¬ 
wholesome  occupations.  The  slaves  in  the  sugar  plantations  of 
Louisiana  are  said  to  be  so  overworked,  that,  on  an  average, 
they  do  not  live  under  the  labour  for  more  than  seven  years. 
Generally,  it  cannot  be  doubted  that  where  the  master’s  power 
to  inflict  corporal  punishment  has  been  legally  or  practically  un¬ 
checked,  the  condition  of  the  slave  class  has  been  one  of  severe 


•  In  some  parts  of  Germany,  the  legal  maxim  prevailed,  Lie  luft 
macht  eigen  (the  air  makes  villein  ;)  and  if  a  vagrant  settled  in  such  a 
district,  he  became  a  serf.  See  Grimm,  Deutsche  Jtechtsalterthumer, 
p.  327  ;  and  compare  p.  336,  on  the  loss  of  freedom  by  implication. 

t  See  Blair  on  the  state  of  slavery  amongst  the  Romans,  p.  109. 
The  farm  slaves  of  the  Romans  doubtless  worked  in  chain-gangs,  under 
the  control  of  an  overseer,  like  forcats  or  convicts  in  modern  times. 
Such  labour  must  have  been  very  unprofitable,  and  hence  Pliny  truly 
remarks,  ‘  culi  rura  ab  ergastulis  pessimum  est,  et  quidquid  agitur  a 
despcrantibus.’ — N.  H.  xviii.  7. 
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suffering.  Again,  the  slave  cannot  contract  a  regular  marriage ; 
he  has  no  home,  no  family,  no  domestic  affections ;  he  has 
neither  ancestors  nor  descendants.  Every  slave-woman’s  chas¬ 
tity  is  at  the  mercy  of  her  owner ;  who  may  either  make  her  his 
own  mistress,  or  sell  her  to  others.*  The  slave  is  moreover 
housed  and  fed  by  his  master,  like  a  horse  or  other  working 
animal,  for  the  sake  of  his  labour;  whatever  his  labour  produces 
is  his  master’s,  not  his  own  ;  and  thus  all  hope  of  improvement 
is  denied  to  him.  Such  as  he  is  at  the  beginning — the  instru- 
mentum  vocale,  the  mere  implement  endowed  with  a  voice — he 
will  remain  to  the  end  of  his  life.  As  the  physical  condition  of 
the  slave  depends  merely  on  the  will  of  his  master,  it  is  natural 
that  he  should  sometimes  suffer  from  want;  particularly  at  times 
of  scarcity,  or  in  the  case  of  hard-hearted  and  niggardly  owners. 
Thus,  Irefore  the  servile  war  in  Sicily,  the  slaves  had  been  so 
stinted  in  food  and  clothing,  that  they  used  to  go  out  in  gangs, 
and  plunder  the  country.!  In  modern  times,  the  Brazilian  and 
other  slave-owners  have  exposed  and  neglected  the  aged  and 
sickly  slaves,  who  were  unfit  for  work,  and  therefore  yielded  no 
profit.  From  these  and  other  causes,  which  need  not  be  enumerat¬ 
ed  at  length,  the  condition  of  slavery  has  always  involved  great 
and  almost  hopeless  suffering  to  the  slave  class ;  and  the  efforts  of 
humanity  have  been  directed,  first  towards  a  limitation  of  the 
rights  of  the  master,  and  finally  to  the  emancipation  of  the  slave. 

But  the  advantages  of  emancipation,  and  of  a  transition  from 
slavery  to  freedom,  are  subject  to  certain  drawbacks  :  they  are 
purchased  at  the  price  of  numerous  sacrifices,  and  the  gain,  as  in 
nearly  all  political  and  social  revolutions,  is  far  from  being  un¬ 
alloyed.  The  new  state  of  things  is  infinitely  better  than  the 
old  one  ;  but  it  involves  certain  evils  from  which  the  other  was 
exempt.  Although  the  disadvantages  greatly  preponderate, 
even  slavery,  ill  as  its  name  may  sound  in  our  ears,  is,  in  cer¬ 
tain  states  of  society,  not  unattended  with  advantages. 

It  has  been  argued  that  slavery,  in  its  origin,  was  a  humane 
institution ;  inasmuch  as  it  generally  grew  out  of  war,  and  it 
was  more  merciful  to  keep  the  captives  as  slaves,  than  to  put 
them  to  death,  which  would  be  the  alternative  amongst  rude 


*  The  leno  of  the  Roman  comic  poets  was  in  truth  a  slave-dealer. 
See  Terence,  Phorm.  act  iii.  scene  5. 

!  See  Diod.  Fragm.  lib.  xxxiv.  Notwithstanding  Mr  Stephen’s 
opinion,  the  slaves  of  antiquity  were  unquestionably  treated  with  far  less 
humanity  than  the  modern  colonial  slaves.  Bueckh’s  Economy  of  Athens, 
p.  657,  ed.  2  ;  Blair  on  Roman  Slavery,  c.  v. 
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nations.*  Much,  however,  cannot  be  said  in  favour  of  slavery 
on  this  score ;  for  we  know  that  the  atrocious  wars  of  Africa  are 
carried  on  among  the  native  tribes  for  the  mere  purpose  of  mak¬ 
ing  prisoners  in  order  to  sell  them  as  slaves.!  Nor  can  much  be 
alleged  in  its  behalf,  on  the  ground  that  it  nearly  dispenses  with 
the  administration  of  criminal  law  ;  and  thus  not  only  saves  the 
expenses  arising  from  prosecutions,  jails,  and  penal  colonies,  but 
also  the  sufferings  of  the  persons  accused  or  convicted  of  crime,  f 
For  this  exemption  is  purchased  by  entrusting  an  arbitrary  power 
of  restraint  and  punishment  to  the  master,  who  doubtless  exer¬ 
cises  it  with  greater  rigour  and  less  equity  than  the  judge  in  a 
criminal  court.  Whatever  substantial  advantages  belong  to  sla¬ 
very,  as  regards  the  slaves  themselves,  must  be  looked  for 
on  its  economical  side.  The  moral  and  domestic  feelings 
of  the  slave  are  sacriBced,  and  his  intellect  is  stunted ;  but 
in  respect  of  his  physical  condition  he  may  be  a  gainer. 
‘  It  is  necessary  ’  (says  Aristotle,  in  his  celebrated  justiiication 
of  slavery)  ‘  that  those  who  cannot  exist  separately  should  live 
‘  together.  He  who  is  capable  of  foreseeing  by  his  intellect,  is 
*  naturally  a  master ;  he  who  is  able  to  execute  with  his  body 


•  See  an  article  by  Naudet  in  the  Journal  dcs  Savnna,  Janv.  et  Fev, 
1838,  on  St  Paul,  Constitution  de  VEsclarage  en  Occident.  St  Paul 
says — ‘Slavery  is  like  other  human  institutions,  neither  good  nor  had  in 
itself.  When  it  was  Brst  established  as  a  substitute  for  the  slaughter 
of  captives,  it  was  a  good ;  i.  e.  it  was  better  than  the  state  of  things  that 
preceded  it.’ — (P.71.)  St  Paul  also  argues  that  industry  and  wealth 
originally  sprang  from  slavery. — (P.  67.)  Boswell  likewise,  in  his 
Life  of  Johnson,  has  some  similar  remarks  with  respect  to  the  then 
newly  proposed  abolition  of  the  slave-trade.  ‘  To  abolish  a  status  which 
in  all  ages  God  has  sanctioned  and  man  has  continued,  would  not  only 
be  robbery  to  an  innumerable  class  of  our  fellow-subjects,  but  it  would 
be  extreme  cruelty  to  the  African  savages,  a  portion  of  whom  it  saves 
from  massacre,  or  intolerable  bondage  in  their  own  country,  and  intro¬ 
duces  into  a  much  happier  state  of  life  ;  especially  now  when  their 
passage  to  the  West  Indies,  and  their  treatment  there,  is  humanely  re¬ 
gulated.’ — (Vol.  vii.  p.  23 ;  Croker's  edition.)  Compare  Alison  on 
Population,  Vol.  ii.  p.  171. 

t  Sir  F.  Buxton  (on  the  civilization  of  Africa)  has  collected  the  evi¬ 
dence  on  this  subject. 

!  Penal  Law  seems  to  have  been  considered  of  so  little  importance 
among  the  Romans,  that  they  scarcely  noticed  it  in  their  legal  Com¬ 
pendia.  The  Institutes  of  Justinian  are  confined  to  Civil  Law,  with 
the  exception  of  a  title  at  the  end,  De  judiciis  Publicis.  Of  the  fifty 
books  of  the  Digest,  two  only  relate  to  penal  law.  The  reason  of  this 
is  doubtless  to  be  found  in  the  existence  of  slavery. 
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‘  what  the  other  contrives,  is  naturally  a  slave :  wherefore  the 
‘  interest  of  the  master  and  slave  is  one.’  * * * §  There  is  a  certain 
decree  of  force  in  this  arj^ument,  if  it  is  limited  to  the  economical 
relations  of  the  two  parties.  It  is  the  interest  of  the  master  to 
maintain  his  slave  in  good  working  order.  In  general,  there¬ 
fore,  he  is  comparatively  well  fed,  clothed,  and  lodged  ;  his 
physical  wants  are  provided  for ;  his  food  descends  into  his 
mouth  like  the  manna  in  the  wilderness ;  he  is  clothed  like  the 
lilies  of  the  field  ;  he  has  no  thought  or  care  for  the  morrow. 
Although  complaints  were  made  of  insufficient  food  and  over¬ 
work,  the  arguments  against  negro  slavery  in  our  West  India 
colonies  were  founded,  mainly,  on  the  necessity  of  constant 
punishment — on  the  driving  sgsteni,  as  it  was  called — and  the 
cruelty  of  the  inflictions.f  The  Report  of  the  French  Com¬ 
mission,  framed  by  the  Due  de  Broglie,  which  recommended  the 
gradual  abolition  of  slavery,  likewise  bears  testimony  to  the 
excellent  physical  condition  of  the  slaves  in  the  French  colonies.^ 
It  is  on  account  of  the  advantages  which  may  belong  to  depen¬ 
dence  upon  a  wealthy  lord,  as  compared  with  a  needy  indepen¬ 
dence,  that  the  slave  in  Menander  exclaims,  that  *  it  is  better  to 
*  obtain  a  good  master,  than  to  live  meanly  and  wretchedly  as  a 
‘  freeman.’  §  So  the  Rhetorician  Libanius,  who  lived  in  the 
fourth  century,  in  a  declamation  entitled  a  Vituperation  of  Poverty, 
after  having  enumerated  the  privations  and  sufferings  which  fall 
to  the  lot  of  the  poor  freeman,  proceeds  thus: — ‘  None  of  these 
‘  evils  belong  to  slavery.  The  slave  sleeps  at  his  ease,  being 
‘  fed  by  the  cares  of  his  master,  and  supplied  with  all  the  other 
‘  things  needful  for  his  body.  But  the  poor  freeman  is  con- 
‘  stantly  awake,  seeking  the  means  of  subsistence,  and  subjected 
‘  to  the  severe  dominion  of  want  which  compels  him  to  hunger.’  O 
The  well-informed  author  of  Ilaji  Baba  describes  the  astonish¬ 
ment  of  the  vizier  of  the  Shah  of  Persia,  on  hearing  from  the 
British  ambassador  that  there  is  no  slavery  in  Kngland,  and  that 


*  Politics,  i.  2.  In  a  later  chapter,  Aristotle  adds  a  remark  which 
shows  how  deep  was  the  admiration  of  physical  beauty  among  the 

Greeks.  *  If,’  he  says,  ‘  the  bodies  of  some  men  were  as  superior  to 
others  as  the  statues  of  the  gods,  every  body  would  say  that  the  latter 
ought  to  be  their  slaves.’ — (c.  5.) 

f  See  Vol.  Ixvi.  p.  515,  of  this  Journal.  J  P.  131. 

§  Menander,  (aut  Philippides,)  ap.  Stob.  Flor.  tit.  62,  §  7,  35.  See 
Meineke,  Fragm.  Com.  Gr,,  Vol.  iv.  p.  274. 

II  Vol.  iv.  p.  983,  ed.  Ueiske.  The  law  of  Justinian,  in  Cod.  vii.  3, 1. 15, 
contemplates  the  refusal  of  emancipation  by  slaves  as  a  probable  case. 
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the  Kin^  is  usin^  his  influence  to  put  it  down  in  other  states. 
‘Indeed!'  (said  the  vizier,)  ‘you  surely  cannot  be  so  cruel! 

‘  What  would  become  of  the  poor  slaves  if  they  were  free  ? 
‘  Nothing  can  be  happier  than  the  lot  of  ours ;  but  if  they  were 
‘abandoned  to  their  fate,  they  would  starve  and  die.  They  are 
‘  our  children,  and  form  a  part  of  our  family.’  * 

A  similar  feeling  is  described  by  Mr  Kohl  as  existing  among 
the  serfs  in  the  Baltic  provinces  of  Russia,  with  respect  to  their 
recent  emancipation.  The  serf  is  now  no  longer  adscriptus 
glebce ;  but  it  is  nut  difficult  for  his  lord  to  find  the  means  of 
detaining  him  on  the  estate  if  he  wishes  so  to  do.  Mr  Kohl 
continues  thus  : — ‘  Though  the  right  which  the  peasant  has  thus 
‘  obtained  is  so  frequently  useless  to  bim,  the  counter-right  of 
‘  his  master,  of  banishing  him  from  his  native  place,  is  very  often 
‘  turned  against  him.  Formerly  a  noble  could  not,  by  any 
‘  means,  get  rid  of  his  serfs;  and,  whenever  they  were  in  want,  he 
‘  was  forced  to  support  and  maintain  them.  At  present,  the 
‘  moment  a  peasant  becomes  useless  or  burdensome,  it  is  easy  to 
‘  dismiss  him  ;  on  account  of  which  the  serfs,  in  some  parts  of  the 
‘  provinces,  would  not  accept  of  the  emancipation  offered,  and 
‘  bitterly  lamented  the  freedom,  as  it  was  called,  which  was 
‘forced  upon  them.  The  serf  often  mournfully  complains  that 
‘  he  has  lost  a  father  and  kept  a  master,  and  his  lord  now  often  re- 
‘  fuses  the  little  requests  of  his  peasants,  saying,  “  You  know  you 
‘  are  not  my  children  now.”  ’  t  A  similar  state  of  feeling  is  like¬ 
wise  reported  to  exist  among  the  serfs  of  Russia  Proper,  who,  in 
many  cases,  prefer  the  certainty  of  slavery  to  the  risks  of  emanci¬ 
pation.  Mr  Featherstonhaugh,  in  his  Travels  in  the  Slave  States 
of  North  America,  relates  that  Mr  Madison,  the  ex-President,  in¬ 
formed  him  that  he  had  once  assembled  all  his  numerous  slaves, 
and  offered  to  manumit  them  immediately  ;  ‘  but  they  instantly 
‘  declined  it,  alleging  that  they  had  been  born  on  his  estate,  had 
‘  always  been  provided  for  by  him  with  raiment  and  food,  in 
‘  sickness  and  in  health,  and,  if  they  were  made  free,  they  would 
‘  have  no  home  to  go  to,  and  no  friend  to  protect  and  care  for 
‘  them.  They  preferred,  therefore,  to  live  and  die  as  his  slaves, 
‘  who  had  always  been  a  kind  master  to  them. 

Slavery  excludes  the  principle  of  competition,  which  reduces 
the  wages  of  the  free  labourer,  increases  his  hours  of  work, 
and  sometimes  deprives  him  of  all  means  of  subsistence.  The 


•  Vol.  i.  p.  127. 

I  Kohl’s  Russia,  Vol.  i.  ch.  iii. 
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maintenance  of  slaves  as  one  household  or  familia^  likewise 
conduces  to  thrift;  their  supply  on  a  large  scale  is,  or  ought  to 
be,  less  expensive  than  when  each  labourer,  as  in  a  state  of  free¬ 
dom,  has  a  separate  cottage  and  family  of  his  own.  With  slaves 
thus  supported,  there  is  no  more  waste  than  with  horses  or  cattle. 
There  is  none  of  the  loss  or  damage  which  arises  from  the  drunk¬ 
enness  and  improvidence  of  the  free  labourer  expending  his  own 
wages.  Again,  the  slave-master  can  regulate  the  number  of  his 
workmen,  and  can  in  this  manner  control  the  amount  of  popula¬ 
tion.  The  means  may  doubtless  be  harsh  and  cruel,  but  they 
are  effective  for  their  end.  In  general,  indeed,  slave  classes 
show  a  disposition  to  diminish  rather  than  increase  in  number ; 
and,  where  the  slave-trade  has  not  been  prohibited,  the  number 
is  kept  up  rather  by  new  importation  than  by  births.  Hence 
the  evils  of  an  abundant  population  never  manifested  themselves 
while  the  mass  of  the  people  was  in  a  servile  and  semi-servile 
state.  Moreover,  it  can  scarcely  be  doubted,  that  under  cer¬ 
tain  circumstances  industry  may  be  promoted,  and  the  produce 
of  the  land  increased,  by  the  existence  of  a  slave  class.  Mr 
M‘Culloch,  indeed,  thinks  that  the  tropical  countries  can  never 
be  effectually  cultivated  by  free  labour.  ‘  Were  the  slaves 
*  completely  emancipated  in  the  United  States,  Cuba,  and  Brazil, 
says  he,  ‘  it  is  all  but  certain  that  the  culture  of  sugar  and  cotton 
‘  would  be  as  completely  abandoned  in  them  as  in  Hayti.  And 
‘  if  the  change  were  accompanied  by  a  considerable  improvement 
‘  in  the  condition  of  the  black  population,  the  sacrifice  might  not, 
‘  perhaps,  be  deemed  too  great.  But  where  is  the  ground  for 
‘  supposing  that  such  would  be  the  case?  Indeed,  the  fair  pre- 
‘  sumption  seems  to  be  the  other  w’ay.  Little,  at  all  events, 
‘  would  be  gained  by  turning  a  laborious,  well-fed  slave,  into  an 
‘  idle,  improvident,  and  perhaps  beggarly  freeman.’  *  If  we 
look  merely  to  the  present,  and  confine  our  views  to  economical 
results,  Mr  M‘Culloch’8  arguments  certainly  appear  strong. 
And  although  it  is  true  that  all  hope  of  future  improvement, 
in  respect  of  his  physical  condition,  is  denied  to  the  slave, 
yet  it  must  be  admitted,  that  practically,  and  looking  to  the 
actual  generation,  the  absence  of  a  power  of  rising  in  the  world 
is  no  severe  privation  to  a  peasant  class.  Neither  in  England 
among  the  agricultural  labourers,  nor  in  the  Continental  States 
among  the  small  proprietors,  are  there  many  instances  of  a  person 
quitting  the  condition  in  which  he  is  born.  Nor  is  any  slavery 
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so  indelible  (where  the  slaves  have  the  same  coloured  skin  as 
their  masters)  as  to  prevent  frequent  emancipations  of  individual 
slaves  from  personal  affection  and  other  causes.  The  freedmen 
formed  a  numerous  class  among  the  Romans ;  and  it  is  known 
to  what  important  posts  slaves  have  risen  in  the  Turkish 
empire. 

After  these  remarks,  (the  intention  of  which  cannot  be  mis¬ 
understood  by  any  reader  of  this  Journal,)  we  can  better  estimate 
the  effects  of  the  change  from  slavery  to  personal  freedom  upon  the 
emancipated  slave.  He  is  relieved  from  the  liabilities  and  burdens, 
but  be  at  the  same  time  forfeits  the  advantages  of  slavery.  While 
the  slave  is  exonerated  from  his  legal  obligations  to  his  master,  the 
master  is  exonerated  from  his  legal  and  moral  obligations  towards 
his  slave  ;  and  his  interest  in  the  conservation  and  protection  of 
his  slave  is  at  an  end.  The  slave  (to  use  the  common  phrase) 
becomes  his  own  master.  With  the  acquisition  of  this  power, 
he  incurs  the  obligations  of  self-support.  He  becomes  inde¬ 
pendent  ;  and,  being  so,  he  must  provide  for  his  self-defence. 
Self-dominion  is  not  an  unmixed  good  to  the  weak.  It  im¬ 
ports  onerous  duties.  It  implies  the  necessity  of  providing 
for  a  man’s  own  wants,  and  those  of  his  family.  The  freed- 
man  is  no  longer  forced,  by  the  fear  of  corporal  punishment,  to 
do  a  prescribed  task  of  work.  But  he  must  work  in  order  to 
earn  wages ;  and,  what  is  more,  he  must  find  work  for  himself. 
He  is  no  longer  incapable  of  acquiring  property,  or  of  reaping 
the  fruits  of  his  own  industry.  But  be  is,  in  consideration  of 
this  power,  bound  to  provide  for  his  own  support.  He  is  no 
longer  incapable  of  contracting  a  lawful  marriage,  or  begetting 
free  legitimate  children.  But  he  is  bound  to  maintain  his  wife 
and  children  by  his  own  exertions ;  and  if  he  deserts  them,  or 
allows  them  to  starve,  he  is  subject  to  legal  punishment.  He  is 
no  longer  fed  and  maintained  merely  according  to  His  physical 
wants,*  without  reference  to  the  value  of  his  services ;  but,  on 
the  other  hand,  he  is  delivered  over  to  the  unchecked  operation 
of  the  principle  of  competition  ;  and  he  must  content  himself  with 
the  scanty  pittance  which  the  rivalry  of  the  labour  market  may 
assign  him.  He  is  no  longer  treated  as  a  mere  animal  or  imple¬ 
ment  of  production,  without  feeling,  mind,  or  moral  character ; 


•  ‘  Les  esclaves  sont  log^s,  nourris,  vetus  par  les  maUres  ;  s’ils  n’ont 
que  le  necessaire,  ils  ont  le  necessaire  ;  s’iU  vivent,  ou  plutdt  vegetent, 
dans  la  misere,  ils  ne  sont  jamais  presses  par  le  besoin.’ — Rapport  de  la 
Commission  sur  VEsclavage  dans  les  Colonies,  (1843,)  p.  87.  This  able 
Report  was  framed  by  the  Due  de  Broglie. 
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he  does  not  follow  the  religion  of  his  master,  and  he  may  volun¬ 
tarily  choose  his  own  creed.  But,  in  becoming  a  free  moral 
agent,  he  accepts  the  responsibilities  of  that  condition  ;  his  path 
is  open  to  virtue,  but  be  is  answerable  for  bis  acts  and  their  con¬ 
sequences  if  be  deviates  into  other  ways;  he  can,  by  foresight, 
determine  his  own  lot,  but  he  must,  in  compensation,  suffer  the 
penalties  of  his  own  improvidence. 

When  we  contemplate  the  actual  results  of  the  change  in  ques¬ 
tion,  and  compare  the  state  of  the  working  classes  in  countries 
where  they  are  free  with  the  state  of  a  slave-class,  we  find  that 
the  only  benefits  of  freedom,  which  have  been  fully  enjoyed  by 
the  labouring  classes,  are  the  negative  ones,  (such  as  exemption 
from  bodily  infiictions,  and  other  ill  treatment ;)  but  that  the 
positive  benefits  which  they  have  hitherto  derived  from  their 
social  independence,  have  been  less  prominent.  The  positive  be¬ 
nefits — which  are  economical  and  domestic — which  consist  in  the 
acquisition,  enjoyment,  and  transmission  of  wealth,  and  in  the 
development  of  the  family  affections — are  more  remote,  and  de¬ 
pend  on  numerous  preliminary  conditions  which  hitherto  have 
rarely  co  existed  in  any  community.  The  entire  harvest  of  the 
change  will  not  be  reaped  until  civilization  has  made  further  pro¬ 
gress — until  the  providence,  industry,  intelligence,  and  peace¬ 
ableness  of  the  working  man  are  such  as  to  render  him  altogether 
fit  for  self-support,  and  to  protect  society  against  the  shocks 
arising  from  his  delusions  and  violence. 

But,  in  proportion  as  the  positive  advantages  are  distant,  the 
disadvantages  of  the  change  make  themselves  sensibly  felt.  As 
soon  as  slavery  has  ceased  to  exist,  the  freedom  of  action  for  the 
working  classes  is  complete ;  they  are  masters  of  their  own  con¬ 
duct,  and  their  conduct  determines  the  condition  of  the  great  mass 
of  the  community.  If,  then,  their  moral  state  is  low,  and  they  are 
exempt  from  all  legal  compulsion,  they  are  likely  to  make  a  bad 
use  of  their  liberty.  Whenever  the  moral  restraints  are  weak, 
and  the  rights  of  the  freeman  are  exercised  without  limitation, 
and  with  an  inward  consciousness  of  power,  political  or  social 
dangers  cannot  be  far  off.  A  slave-class,  emancipated  at  once, 
affords  the  strongest  example  of  the  evils  arising  under  this 
influence.  Their  moral  condition  is,  at  the  best,  like  that  of 
children  ;  they  have  had  no  experience  of  self-management;  and 
the  rights  of  freedom  are,  from  their  novelty,  prized  most  highly. 
Some  countries,  however,  from  which  slavery  has  long  been 
banished,  exhibit  a  nearly  similar  state  of  things.  Thus,  in  Ire¬ 
land,  the  freedom  of  the  working  classes  has  produced  the  smallest 
amount  of  positive  advantages,  combined  with  the  largest  amount 
of  disadvantages.  The  peasantry  are  in  the  lowest  physical  de- 


1846. 


Legislation  for  the  Working  Classes. 


81 


gradation  ;  they  derive  the  smallest  possible  quantum  of  happiness 
from  their  power  of  disposing  of  themselves  and  their  families, 
and  of  acquiring  property ;  while  their  rights  of  citizenship  are 
too  frequently  perverted  to  purposes  detrimental  to  themselves, 
and  dangerous  to  the  public  peace. 

When  the  slavery  of  the  working  classes  had  been  gradually 
extinguished  in  Western  Europe,  it  began  to  be  seen  that  the 
theory  of  personal  freedom  could  not  be  carried  consistently 
into  practical  effect  for  the  entire  community.  A  man  might, 
in  the  eye  of  the  law,  be  presumed  able  and  bound  to  maintain 
himself  and  his  family  ;  but  want  of  industry,  or  intelligence,  or 
providence,  or  the  rapine  of  the  strong,  might  reduce  him  to 
destitution  and  helplessness.  Accordingly,  unless  many  of  the 
labouring  class  were  to  be  permitted  to  die  of  hunger  and 
neglect,  it  was  necessary  to  find  some  means  of  alleviating  their 
sufferings. 

A  more  humane  and  compassionate  spirit  towards  the  weak, 
the  indigent,  and  the  afflicted,  had  at  this  time  been  diffused  by 
Christianity ;  and  the  Church  constantly  inculcated  the  duty  of 
relieving  the  poor.  Hence  arose  the  practice  of  voluntary 
alms-giving  on  a  large  scale.  There  had  been  no  private 
alms-giving  among  the  ancients,  carried  on  systematically,  and 
providing  for  the  wants  of  entire  classes  of  destitute  persons. 
Beggars  are  sometimes  mentioned  ;  but  their  number  was  never 
great,  even  in  the  approaches  of  the  colossal  and  wealthy  city 
of  Rome.  The  Athenians  made  a  state  provision  for  the  needy ; 
but  it  was  principally  intended  for  persons  who  had  suffered, 
directly  or  indirectly,  through  the  casualties  of  war;  and  it  may 
be  compared  rather  with  Greenwich  and  Chelsea  Hospitals,  than 
with  a  general  poor-law.  The  same  people  likewise  at  times 
distributed  corn  and  money  among  the  citizens — a  policy  which 
Aristotle  condemned, — comparing  it  with  the  tub  of  the  Danaides. 
The  latter  system  was,  however,  carried  to  the  greatest  length 
by  the  Romans ;  who  drew  large  supplies  of  corn  as  a  tribute 
from  their  provinces,  and  distributed  it  among  the  populace  of 
Rome.  In  this  manner,  the  Imperial  government  acted  the 
part  of  a  commissariat  to  the  capital  of  the  empire  ;  and 
Tacitus  could  truly  say  that  the  subsistence  of  that  vast  city 
depended  on  the  arrival  of  the  Egyptian  or  African  corn  fleet. 
This  gratuitous  distribution  of  corn  was,  however,  an  abuse  of 
the  system  of  provincial  government,  and  arose  out  of  the  mag¬ 
nitude  of  the  Roman  dependencies :  it  was  purchased  at  the 
cost  of  infinite  misery  to  the  provincials,  and  bears  no  resem¬ 
blance  to  the  charitable  institutions  of  modern  states.  These 
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have  never  existed,  not  even  in  recent  times,  amon^  nations  in 
which  slavery  prevailed.  Every  master  being  bound  to  maintain 
his  own  slaves,  there  can  be  scarcely  any  mendicancy  except 
among  freemen.  The  negro  slaves  in  iSt  Domingo  used  to  say, 
that  ‘  it  is  only  the  white  man  who  begs.’  * * * §  Moreover,  the 
master  is  not  only  bound  by  law,  but  impelled  by  his  interest,  to 
keep  his  slaves  at  home,  and  therefore  the  free  alone  can  become 
vagrants.  The  earliest  known  enactment  on  the  subject  of 
mendicants  in  the  Roman  law,  is  a  constitution  of  Gratian  and 
Valentinian  II.,  of  the  year  382  a.d.,  declaring  that  whenever 
an  able-bodied  man  begs  publicly,  he  is,  if  of  servile  condition, 
to  become  the  slave  of  the  informer  ;  if  a  freeman,  to  become  his 
colonus,  or  serf.f  This  singular  law  illustrates  what  we  have 
said  upon  the  inconsistency  of  mendicancy  with  slavery.  The 
lawgiver  neither  punishes  the  mendicant,  nor  makes  a  public 
provision  for  him  ;  but  simply  declares  that  he  shall  be  a  slave, 
of  one  sort  or  another.  Being  provided  with  a  master,  he  pos¬ 
sesses  the  means  of  subsistence.  Besides  which,  it  may  be  ob¬ 
served  that  if  a  legal  maintenance  for  the  poor  existed  in  a  state 
where  slavery  obtains,  the  masters  would  emancipate  their  aged 
and  sickly  slaves,  and  throw  them  upon  the  public  fur  support. 
Foundling  hospitals,  lying-in  hospitals,  iniirmaries  and  hospitals 
for  the  sick,  asylums  for  orphans,  were  all  the  oifspHug  of 
Christianity,  and  of  the  incipient  emancipation  of  slaves.  None 
of  them  (with  the  exception  of  a  provision  fur  orphans,  origina¬ 
ting  with  Trajan)  dates  from  an  earlier  period  than  the  Christian 
emperors.j:  The  alms-giving  at  convents  likewise  became  con¬ 
siderable  in  amount,  after  the  monastic  houses  had  been  enriched 
by  donations,  and  before  the  Reformation  and  other  subsequent 
changes  had  deprived  them  of  their  lands. 

After  voluntary  alms-giving,  and  charitable  institutions  main¬ 
tained  by  private  donations  and  endowments,  the  next  great  expe¬ 
dient  for  palliating  the  incidental  bad  consequences  of  the  freedom 
of  the  working  classes,  was  a  legal  provision  fi/r  the  poor. ^  In  our 


*  Cited  by  Beckmann,  Uistorg  of  Inventions,  Vol.  iv.  p.  329. 

-j-  Cod.  lib.  xi.  tit.  26. 

j  See  Beckmann,  in  the  articles  Foundling  Hospitals,  Orphan  Houses, 
and  Injirmaries. — Ib.,  Vol.  iv. 

§  Ihe  connexion  of  a  poor-law  with  the  freedom  of  the  working 
classes,  is  pointed  out  by  M.  E.  Biot,  in  his  work  on  the  abolition  of 
slavery  in  the  West : — *  Remarquons  ici,  pour  I’histoire  des  institutions 
humaines,  que  les  secours  de  toute  nature,  accordes  parle  gouverne- 
ment  aux  classes  pauvres,  s'auginentent  progressivement  a  mesure  que 
I’esclarage  d4croit;  comme  pour  prouver  que  I’egalit^des  conditions  so- 
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own  country  there  were  several  enactments  to  this  effect  during 
the  sixteenth  century  ;  which  ended  in  the  decisive  and  important 
statute  of  the  43d  Elizabeth,  passed  in  1601.  Mr  Hallam  and  other 
competent  judges  are,  however,  doubtless  right  in  rejecting  the 
theory  which  ascribes  the  English  poor-law  solely  to  the  ex¬ 
tinction  of  the  monasteries.*  'I'liis  law  was  owing  to  a  combina¬ 
tion  of  causes — among  which  the  suppression  of  the  religious 
bouses  may,  perhaps,  be  admitted; — but  the  principal  were — 
1.  The  cessation  of  villenage,  of  which  there  were  still  some  rem¬ 
nants  in  the  reign  of  Edward  \T.,  and  even  later.  2.  The  in¬ 
crease  of  population,  and  changes  in  the  mode  of  cultivating  the 
soil.  3.  The  prevalence  of  a  more  humane  spirit  among  the  go¬ 
verning  classes.  As  has  been  observed,  the  accidental  dispersion 
of  the  monasteries  at  irregular  distances  through  the  kingdom,  was 
alone  sudicient  to  prevent  them  from  affording  systematic  relief 
to  the  poor,  like  a  general  poor-law.  Sir  E.  M.  Eden  likewise 
states  his  belief,  that  the  monasteries  did  not  much  trouble  them¬ 
selves  with  relieving  poor  that  did  not  immediately  belong  to 
their  own  demesnes ;  and  that  the  same  sort  of  charity  was  usually 
practised  by  the  great  nobility  on  their  estates  ;  so  that  the  poor 
could  not  have  been  losers  by  the  transfer  of  the  property  into 
lay  hands. 

It  is  important  to  bear  in  mind  the  suppositions  upon  which  a 
legal  provision  for  the  poor  in  our  modern  societies  is  founded ; 
lest  we  should  admit  as  objections  to  it  the  defects  which  are  inhe¬ 
rent  in  its  very  nature.  All  systematic  relief  of  the  poor,  whether 
its  sources  be  voluntary  or  compulsory,  is  an  interference  with 
the  natural  order  of  society,  us  resting  upon  the  institution  of 
property.  Up  to  a  certain  point,  it  abrogates  the  temporal  pun¬ 
ishments  for  vice,  indolence,  and  improvidence;  it  weakens  the 
motives  to  exertion,  frugality,  self-denial,  and  foresight ;  and  it 
moreover  relieves  near  kindred  from  the  duty  of  assisting  one 
another.  These  effects  are  inevitable ;  but  if  the  condition  of 
the  working  classes  be  such  that  they  cannot  support  themselves, 
and  if  they  are  not  relieved  by  private  alms,  it  becomes  necessary 
for  the  state  to  step  in,  and  make  such  a  provision  for  the  desti¬ 
tute  as  will  at  least  avert  starvation.  If  they  were  slaves,  the 
master  would  be  bound,  or  might  be  compelled,  to  support  them ; 


ciales  n’est  qu’un  re ve  impossible  a  realiser.’ — (P.  137.)  See  also  Alison 
on  Population,  Vol.  ii.  p.  174. 

*  See  his  Middle  Ages,  Vol.  iii.  p.  S.'jO.  n.  Constitutional  History 
of  England,  Vol.  i.  p.  108.  Compare  Barrington  on  the  Statutes,  535. 
Sir  F.  M.  Eden’s  State  of  the  Poor,  Vol.  i.  p.  95.  Mr  Southey  concurs 
ill  this  opinion,  Colloquies  on  Society,  Vol.  i.  p.  84. 
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being  free,  but  without  the  means  of  subsistence,  that  obligation 
can  only  be  assumed  by  the  state,  or,  in  other  words,  by  the  tax- 
paying  part  of  the  community.  It  is  true,  that  in  so  doing  the 
state  departs  from  the  theory,  that  the  working  classes,  being 
free,  are  capable  of  maintaining  themselves,  if  left  to  the  ordi¬ 
nary  motives  to  exertion ;  but  the  evil  is  an  urgent  one,  and  a 
remedy  for  it  must  be  found.  Under  these  circumstances,  per¬ 
fect  consistency  is  impracticable;  the  state  must  consent  t^ 
abandon  in  part  the  doctrine  that  the  rights  of  citizenship  imply 
the  duty  of  self-support,  and  must  strike  a  balance  of  inconveni¬ 
ences.  It  must  strive  to  administer  its  poor-law  in  such  a  man¬ 
ner  as  never  to  interfere,  beyond  the  necessity  of  the  case,  with 
the  natural  motives  to  industry,  frugality,  and  the  domestic  du¬ 
ties  ;  and  studiously  to  avoid,  so  far  as  is  possible,  the  creation  of 
artificial  obstacles  to  the  future  improvement  of  the  working 
classes. 

As  a  poor-law  is  founded  on  a  supposition  directly  opposite  to 
that  on  which  the  freedom  of  the  working  classes  rests,  so  it 
imitates  the  characteristics  of  slavery,  so  far  as  the  beneficial  side 
of  that  institution  is  concerned.  Paupers  are  maintained,  not 
by  wages,  but  by  rations ;  by  allowances  reckoned  according  to 
the  number  of  the  family,  and  not  by  a  payment  proportioned  to 
the  value  of  the  services  rendered.  A  poor-law’,  indeed,  which 
relieves  able-bodied  labourers,  necessarily  leads  to  the  introduc¬ 
tion  of  the  principle  of  rations,  instead  of  the  apportionment  of 
wages  to  merit,  in  the  remuneration  of  labourers.  So  long,  at 
least,  as  employers  of  labour  are  rate-payers,  they  w’ill,  in  order 
to  save  their  own  purse,  prefer  a  married  to  an  unmarried,  a 
settled  to  a  non-settled,  labourer ;  because,  if  the  married  man 
with  a  family,  and  the  man  w’ith  a  settlement  in  their  parish,  is 
out  of  employment,  he  must  be  maintained  at  their  expense.* 
But,  in  establishing  a  system  of  poor-laws,  the  state  has  not 
merely  imitated  the  beneficial  parts  of  the  servile  state ;  it  has 
sometimes  gone  further,  and  has  annexed  to  its  bounty  some  of 
the  obligations  of  that  condition.  Thus,  the  exaction  of  labour 
in  return  for  relief,  without  remuneration  to  the  pauper,  has  been 
adopted  by  universal  consent.  In  all  the  controversies  respect- 


•  *  Pauperism  seem<i  to  be  an  engine  for  the  purpose  of  disconnecting 
each  member  of  a  family  from  all  the  others ;  of  reducing  all  to  the  state 
of  domesticated  animals,  fed,  lodged,  and  provided  for  by  the  parish, 
without  mutual  dependence  or  mutual  interest.’ — Report  of  Commis¬ 
sioners  of  Poor-Late  En'/itirg,  (1834,)  p.  96.  Fur  parish,  substitute 
master,  and  this  description  is  exactly  applicable  to  the  condition  of  the 
slave. 
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in^  the  comparative  advantages  of  in-door  and  out-door  relief, 
which  have  been  carried  on  in  this  country  during  the  last  ten 
years,  it  has  been  constantly  assumed  that  able-bodied  men, 
whether  relieved  in  a  work-house  or  out  of  it,  should  (in  the 
words  of  the  Act  of  Elizabeth)  be  ‘  set  on  work.’  Several 
severe  conditions,  strongly  savouring  of  the  power  possessed  by 
masters  over  their  slaves,  were  annexed  to  relief  by  local  Acts 
of  Parliament,  passed  in  the  last  and  present  century ;  they  are 
classified  in  a  general  repealing  statute  of  1816,  (56  Geo.  111. 
c.  1'29.)  They  are,  1.  Power  of  compelling  paupers  to  enter  a 
work-house,  and  of  detaining  them  therein,  either  for  an  indefinite 
period,  or  until  the  charges  of  their  maintenance  have  been  de¬ 
frayed  out  of  their  earnings.  2.  Power  of  hiring  out  persons  of 
full  age,  and  of  taking  the  profit  of  their  labour.  This  latter 
power  is  likewise  conferred  by  the  22  Geo.  III.  c.  83,  (Gilbert’s 
Act,) — an  act  of  general  application,  and  still  in  force  in  a  few 
places.  'I’he  apprenticeship  of  pauper  children  has,  for  the  most 
part,  been  little  better  than  absolute  slavery  ;  and  the  degrading 
methods  by  which  labourers  used  to  be  distributed  among  the 
farmers  of  the  parish  before  1834 — the  sales  by  auction  in  the 
village  pound — approached  very  closely  to  the  same  condition. 
This  inevitable  tendency  of  a  poor-law  carried  to  excess,  has 
been  overlooked  by  those  philanthropic  persons  who  think  that 
forced  Innevolcnces — that  a  larger  and  larger  distribution  of  money 
raised  by  taxation, — is  a  certain  road  to  the  amelioration  of  the 
condition  of  the  working  classes.  They  forget  the  friction  with 
which  the  process  of  compulsory  donation  is  invariably  accom¬ 
panied  ;  they  do  not  sufficiently  advert  to  the  inevitable  -reaction 
against  that  generosity  which  A  exercises,  by  ordering  the  rate¬ 
payer  B  to  relieve  the  labourer  C  ;  and  to  the  struggles  which 
the  proprietary  and  industrious  classes  will  undoubtedly  make, 
when  their  incomes  are  heavily  taxed  in  order  to  provide  sup¬ 
port  for  those  who  give  nothing  in  return.  The  onerous,  and 
often  degrading  and  vexatious  conditions,  which  the  administra¬ 
tors  of  profuse  relief  impose  upon  the  acceptors  of  it,  cannot  fail 
to  engender  a  feeling  of  irritation  and  hostility  between  the 
working  classes  and  their  employers ;  and  to  produce  in  the 
latter  the  sullen  discontent  of  slaves — but  slaves  uncontrolled, 
and  powerful  for  mischief.  There  never  was  a  worse  spirit  be- 
tw’cen  the  farmers  and  agricultural  labourers,  in  the  pauperized 
counties  of  England,  than  that  which  existed  when  the  poor- 
rates  had  reached  seven  millions  a  year,  and  when  the  relief  of 
the  able-bodied  was  most  lavish.  There  is  no  greater  delusion 
than  to  suppose  that  a  pauperized  is  a  contented  and  tranquil 
population.  No  policy  is  more  short-sighted  than  that  which 
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seeks,  for  the  sake  merely  of  security,  to  appease  the  complaints 
of  the  labouring  classes  by  compulsory  distributions, — raised,  not 
like  the  Roman  donatives  of  corn,  from  tributary  provinces,  but 
from  the  estates  of  their  own  employers.  Some  substantial  relief 
would  doubtless  be  afforded  to  the  working  classes  of  England, 
if  the  poor-rates,  from  which  their  allowances  came,  were  paid 
by  the  inhabitants  of  Canada,  the  West  Indies,  and  Hindostan  ; 
instead  of  being,  as  they  are,  levied  upon  every  occupier  of  lands 
and  houses  within  their  own  parish.  The  public  now  generally 
understand,  that  if  the  consumer  pays  more  for  his  food,  he  has 
less  to  expend  in  the  purchase  of  manufactures.  I'hey  do  not, 
however,  appear  to  perceive  the  equally  obvious  truth,  that  if 
the  occupier  pays  more  in  the  shape  of  rates,  he  has  less  to  ex¬ 
pend  in  the  payment  of  wages. 

Another  legislative  measure,  for  the  proteetion  of  the  working 
classes  against  the  consequences  of  that  competition  which  is  the 
result  of  their  freedom,  is  the  limitation  oj  their  hours  of  work. 
This  was  first  done  in  this  country  with  respect  to  labour  in  cot¬ 
ton,  woollen,  flax,  and  silk  factories,  by  the  Factory  Act  of  I8-‘13  ; 
and  restrictions  similar  in  character,  though  less  in  degree,  were 
extended,  by  an  act  of  last  session,  to  cotton  print-works.  These 
regulations  are  particularly  applicable  to  children,  and  a  system 
of  compulsory  attendance  at  school  is  combined  with  the  limita¬ 
tion  of  their  hours  of  work.  Laws  for  limiting  the  hours  of  work 
in  factories,  liave  likewise  been  passed  in  France  and  Prussia. 
'I'he  interdiction  of  certain  sorts  of  labour  to  women  and  children, 
is  analogous  in  its  principle  to  the  regulation  of  the  time  of  work. 
By  an  Act  of  1842,  the  labour  of  women  and  girls  in  coal-mines 
is  absolutely  prohibited  in  Great  Britain,  and  that  of  hoys  is 
subjected  to  restrictions ;  in  like  manner,  the  climbing  of  chim¬ 
neys  by  children  has  been  prohibited  by  a  recent  statute.  No 
attempt  has  been  hitherto  made  to  fix  a  legal  minimum  for  the 
rate  of  wages  in  this  country,  except  through  the  indirect  medium 
of  the  poor’s-rate.  The  Justices  of  the  Peace,  as  is  well  known, 
at  one  time  promulgated  scales  for  the  guidance  of  the  overseers 
in  giving  relief,  which  were  calculated  according  to  the  numbers 
of  the  labourer’s  family. 

All  these  restrictions  and  regulations  resemble  the  legislative 
interferences  which  have  been  made  for  the  protection  of  a  slave 
class.  When  the  slave  is  completely  at  the  mercy  of  his  master, 
it  is  natural  that  he  should  be  over-worked,  or  employed  in 
unhealthy  occupations,  or  that  women  and  children  should  be  set 
to  tasks  unsuited  to  them  ;  and  no  eft’ectual  protection  or  remedy 
is  in  such  case  practicable,  unless  it  is  afforded  by  the  state. 
Accordingly,  the  state  might  properly  and  consistently  fix  a 
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maximum  number  of  hours  of  work  for  a  slave,  interdict  the  em¬ 
ployment  of  slave  women  and  children  in  certain  occupations, 
and  otherwise  regulate  the  mode  of  their  labour.  Such  interfer¬ 
ences  were  made  in  our  West  India  colonies,  during  the  existence  of 
slavery ;  *  and  similar  regulations  would  now  be  highly  beneficial 
to  the  over-worked  negroes  in  the  sugar  plantations  of  Lousiana. 
Nor  w’as  such  excessive  toil  unknown  in  antiquity,  even  for  the 
domestic  tasks  of  female  slavcs.f  Virgil,  in  some  touching 
verses,  describes  the  thrifty  Italian  housewife  working  her 
slave-women  during  the  night,  at  wool-spinning,  in  order  to 
maintain  her  little  children,  and  to  preserve  the  honour  of  her 
marriage-bed  unblemished. 

*  Qnnm  femina  primura, 

Cui  tolerare  colo  vitanri  tenniqne  Minerva 
Iinpositum,  cinerem  et  sopitos  suscitat  ignes, 

Noctem  addens  operi ;  famulasque  ad  luinina  longo 
Exercet  penso,  castum  ut  servare  cukile 
Conjugis,  et  possit  parvos  educere  natos.’ 

In  like  manner  a  minimum  of  wages  is  analogous  to  the  legal 
enactments  which  might  be,  and  have  been  properly  established, 
for  fixing  the  minimum  amount  of  food  and  other  necessaries  to 
be  allowed  by  a  master  to  his  slave.J  However  difficult  the  en¬ 
forcement  of  such  regulations,  they  have  existed  in  the  European 
colonies  since  the  publication  of  the  Code  Noir.  But  where  the 
workman  is  frect  the  law  presumes  that  he  is  competent  to  make 
his  own  bargain  respecting  the  nature  of  his  occupation ;  the 


*  Concerning  the  Jamaica  Act  limiting  the  hours  of  labour,  see 
Stephen  on  the  Slatery  of  the  British  West  India  Colonies,  Vol.  ii. 
p.  95.  The  words  of  this  Colonial  Act  might  serve,  mutatis  mutandis, 
for  a  clause  in  a  Factory  Act.  ‘  De  it  enacted,  that  every  field  slave  on 
such  plantation  or  settlement,  shall  on  work-days  be  allowed,  according 
to  custom, /(aiy  an  hour  for  breakfast  and  two  hours  for  dinner;  and 
that  no  slave  shall  be  compelled  to  any  manner  of  field-work  upon  the 
plantation  before  the  hour  of  fve  in  the  morning,  or  after  the  hour  of 
seven  at  night,  except  during  the  time  of  crop,  under  the  penalty  of  ten 
pounds.’  Night-work  was  prohibited  in  some  of  the  islands. — Ib., 
p.  141.  For  the  rules  in  the  French  West  India  Islands,  see  the  Report 
cited  above,  p.  220. 

t  There  were  no  legal  regulations  respecting  the  amount  of  labour, 
or  the  allowances  of  food,  for  the  Roman  slaves. — Blair,  i&.,  p.  93,  102. 

{  Concerning  the  minimum  allowance  of  fund  for  slaves,  fix^  by  acts  of 
the  colonial  legislatures  for  the  Leeward  Islands  and  the  Bahamas,  see 
Stephen,  ib.,  Vol.  i.  p.  465  ;  Vol.  ii.  p;  289.  Regulations  as  to  clothing  of 
slaves,  ib.,  p.  345.  The  legislation  of  the  French  slave  colonies  was  very 
copious  and  explicit  on  this  point.  See  the  Report  already  cited,  p.  224. 
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number  of  hours  during  which  he  is  to  work ;  and  the  other  cir¬ 
cumstances  connected  with  his  employment.  As  he  obtains  the 
benefit  of  the  principle  of  competition  when  it  is  in  his  favour, 
80  it  follows  that  he  must  suffer  the  inconveniences  when  it  is 
against  him.  All  regulations  therefore,  with  respect  to  hours 
and  modes  of  work,  such  as  we  have  just  mentioned,  involve  a 
departure  from  the  principles  on  which  the  freedom  of  the  work¬ 
ing  classes  is  founded,  and  imply  a  partial  return  to  the  system 
of  slavery.  The  same  may  be  said  of  compulsory  education ; 
for  although  the  children  themselves  may,  whether  free  or  slave, 
be  unable  to  protect  themselves,  yet  a  labourer,  enjoying  per¬ 
sonal  freedom,  ought  undoubtedly  to  be  presumed  to  be  the  fittest 
guardian  for  his  own  offspring.  Wherever,  therefore,  the  working 
classes  are  free,  all  such  interferences  are  a  sort  of  solecism  in 
legislation ;  nevertheless,  as  we  have  said  with  regard  to  a  poor- 
law,  the  state  of  the  working  classes,  and  the  circumstances  of 
any  given  community,  may  be  such  as  to  render  these  and  similar 
restrictions  e.xpedient ;  as  producing  less  evils  than  those  which 
they  temporarily  prevent,  and  as  affording  a  useful  check  to  the 
uncontrolled  action  of  competition. 

This  species  of  legislation,  however,  is  exposed  to  the  risk  of 
counteracting  its  own  benevolent  purposes  ;  for  since  the  allow¬ 
ance  of  the  free  labourer  cannot,  as  of  the  slave,  be  regulated 
by  law,  he  may  lose  more  by  the  diminution  of  his  wages  con¬ 
sequent  on  the  interference  of  the  legislature,  than  he  may  gain 
by  the  alleviation  of  his  toil.  ‘  Let  the  Code  Noir  of  France,’ 
says  Mr  Stephen,  ‘  the  Cedulas  of  the  Spanish  government  as 
‘  to  its  colonial  slavery,  the  servile  Codes  of  the  Danish  West 

*  India  islands,  and  of  our  own,  be  consulted ;  and  it  will  be  found 
‘  that  the  first,  the  anxious,  and  very  difficult  advance  towards 

*  improvement  in  all,  was  to  limit  the  labours  and  enlarge  the  sub- 
‘  sistence  of  the  slaves.’  *  These  two  objects  can  be  consistently 
pursued  by  direct  legislation  with  respect  to  a  slave-class ;  since 
for  slaves  it  is  possible  to  fix  by  law  a  maximum  of  labour  and 
a  minimum  of  food.  But  where  the  woiking  classes  are  free, 
and  their  hours  of  labour  are  limited  by  law,  the  amount  of  their 
wages  is  left  to  be  determined  by  the  competition  of  the  market: 
and  if  their  labour  is  rendered  less  valuable,  it  must,  before  long, 

*  Stephen,  Vol.  ii.  p.  340.  In  the  Roman  empire,  Augustus  and  Anto¬ 
ninus  Pius  authorized  the  trihunals  t«»  interfere  in  certain  cases  for  the 
protection  of  the  slave.  ‘  The  sort  of  cruelty  pointed  at  hy  both  these 
emperors,’  says  Mr  Blair,  *  was  that  practised  not  on  the  mental,  but  on 
the  bodily  feelings  of  the  slave  ;  by  deficiency  of food  or  of  clothing,  hy 
over-work,  or  undue  severity  of  correction.’ — 76.,  p.  83. 
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naturally  command  a  less  remuneration.  Thus,  by  the  Act 
abolishing  slavery  in  1833,  the  hours  of  labour  for  the  negro  ap¬ 
prentices  were  limited  to  forty-five  in  the  week  ;  *  but  at  the  same 
time  the  allowance  of  food  and  clothing  which  the  master  was 
required  to  make  to  his  slave  was  diminished.  M.  Aubert- 
Arinand,  a  civil  officer  of  Martinique — who  Reported  to  the 
French  government  on  the  state  of  Trinidad  during  the  appren¬ 
ticeship — affirms  that  the  apprentices  entreated  the  masters  to 
re-establish  the  old  hours  of  work,  and  the  old  allowances;  and 
that  this  was  done  by  the  agreement  of  both  parties.f  The  ad¬ 
vocates  of  a  Ten-hours  bill  ought,  if  they  were  prepared  to 
pursue  their  policy  to  its  legitimate  consequences,  to  propose  a 
niiniinum  of  wages ;  but  from  so  impracticable  an  attempt  they 
recoil. 

We  have  thus  attempted  to  show  what  are  the  characteristic 
advantages  of  the  freedom  of  the  working  classes,  and  what  are 
the  incidental  disadvantages  with  which  it  has  been  hitherto  at¬ 
tended,  in  respect  of  their  physical  condition.  We  have  likewise 
seen,  that  the  palliatives  for  these  disadvantages  have  all  been 
found  in  a  partial  return  to  the  principle  of  slavery.  Now,  we 
have  not  sought  to  raise  a  prejudice  against  the  views  and  systems 
which  we  have  described,  by  dwelling  merely  on  the  harsh  side  of 
slavery,  or  by  stirring  up  the  many  painful  associations  which 
belong  to  this  subject ;  on  the  contrary,  we  have  selected  evi¬ 
dence  of  its  beneficial  working  as  respects  the  slave  himself,  and 
have  given  it  credit  for  the  merely  physical  and  economical  ad¬ 
vantages  which,  under  certain  circumstances,  it  undoubtedly 
possesses.  But,  having  attempted  thus  to  do  justice  to  both 
sides  of  the  question,  we  wish  the  advocates  of  extensive  inter¬ 
ference,  by  legislation,  for  the  relief  and  protection  of  the  poor, 
to  consider  that  their  system  is  nothing  else  than  an  attempt  to 
transplant  into  our  modern  societies  the  beneficial  part  of  slavery  ; 
and  therefore,  that,  however  benevolent  their  motive,  the  plan  is 
self-contradictory  and  absurd.  In  fact,  it  is  neither  more  nor 
less  than  an  attempt  to  convert  the  employer  of  free  labour  into 
a  slave-owner  deprived  of  his  whip.  He  is  to  be  responsible  for 
the  physical  state  of  his  workmen,  and  to  regulate  their  allow¬ 
ances  according  to  their  wants  ;  but  he  is  not  to  be  empowered 
to  use  punishment  for  compelling  them  to  work.  This  view  re- 


•  3  and  4  Wil.  IV.  c.  73,  §  5. 

t  Rapports  sur  T Abolition  de  VEsclavage  dans  les  Colonies  Anglaises. 
{Qtiatrieine  ptiblication,  p.  245  ) 
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verses  the  humane  precept  of  Cicero  with  respect  to  the  treat¬ 
ment  of  slaves.  He  says,  that  they  ought  to  be  treated  as  hired 
servants  ;  that  labour  ought  to  be  exacted  from  them,  but  that 
they  ought  to  receive  a  proper  and  fixed  allowance  of  food, 
clothing,  and  lodging.*  The  modern  friend  of  the  poor  teaches, 
on  the  other  hand,  that  hired  seivants  ought  to  be  treated  as 
slaves  ;  that,  in  return  for  their  work,  their  employer  ought  to 
furnish  them  with  a  due  amount  of  necessaries,  and  be  respon¬ 
sible  for  their  support. 

Nor  is  this  mode  of  improving  the  condition  of  the  working 
classes  merely  inconsistent  with  the  principles  on  which  their 
civil  rights  are  founded  ;  but,  if  carried  resolutely  into  effect,  it 
would  infallibly  bring  back  some  of  the  harsher  incidents  of  the 
institution  which  it  partially  imitates.  It  is  impossible  to  have 
all  the  good  of  slavery  without  some  of  its  evil.  Some  fragments 
of  the  severity  will  in  practice  cling  to  the  humanity,  however  the 
law-maker  may  try  to  separate  them.  The  labourer  will  never 
practically  enjoy  the  animal  security  of  the  slave,  without  his 
employer  attempting  to  obtain  over  him  some  of  the  rights  of 
the  slave-master.  Still  less  will  it  be  possible  for  the  work¬ 
ing  classes  to  possess  the  activity,  the  energy,  the  independence, 
which  ought  to  characterise  the  freeman,  if  they  are  kept  in  the 
tutelage  of  the  state,  and  their  physical  condition  is  made  to 
depend  on  causes  over  which  they  themselves  exercise  no  con- 
trol.f 

'I'he  Track  System,  if  worked  for  the  interest  of  the  labourer, 
realizes  the  idea  of  the  benevolent  slave-owner,  so  far  as  the 
supply  of  his  physical  wants  is  concerned.  He  may  be  furnish- 


•  ‘  Est  autem  infima  conditio  et  fortuna  servornm,  qnibus,  non  male 
prsecipiunt,  qni  ita  jnl)ent  uti,  at  mercenariis,  operam  exigendam,  jiista 
prffit)enda.’ — De  (iff.,  i.  13.  Compare  Seneca,  l)e  lienef,  iii.  22— 
•  Serviis,  nt  placet  Chrysippo,  perpetuus  mercenarins  est.’ 

t  Speaking  of  the  condition  of  theslave,  the  Report  of  the  French  Com¬ 
mission  remarks — ‘La  loi  ledispensede  songer  h  I'uvenir;  ponrquoiserait- 
il  range,  laborieux,econome?  Puurquoi, pour qui,dansqne!  hut  sepriverait- 
il  de  qnelque  chose?  Qiioiqu’il  arrive,  il  n’en  sera  ni  mieux  ni  plus  mal.’ 
—(I*.  133.)  Compare  with  this  description  of  the  slare,  Dr  Johnson’s 
remark  on  the  habitual  pauper: — ‘  The  Bishop  of  St  Asaph  (Dr  Shipley) 
mentioned  a  charitable  establishment  in  Wales,  where  people  were  main¬ 
tained,  and  supplied  with  every  thin",  upon  the  condition  of  their  contri¬ 
buting  the  weekly  prodpee  of  their  labour;  and  he  said  they  grew  quite 
lorpi«l  for  want  of  property.  Johnson :  “  They  have  no  object  for  hope. 
Their  cowlition  cannot  be  better.  It  is  rowing  icithout  a  port." ' _ (Bos¬ 

well’s  Life  of  Johnson,  Vol.  vii.  p.  89.) 
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ed  by  his  master  with  a  well-built,  airy,  commodious  cottage, 
and  tbe  rent  may  be  stopped  out  of  his  wages.  At  his  master’s 
shop  he  may  procure  food,  clothing,  and  other  articles  of  neces¬ 
sity  and  comfort,  at  the  wholesale  prices,  upon  the  production 
of  a  ticket.  His  master  may  besides,  in  consideration  of  a 
further  moderate  stoppage  from  his  wages,  provide  him  with 
medical  attendance  in  sickness,  and  schooling  for  his  children. 

It  is  demonstrable  that  if  all  the  arrangements  are  made  by  the 
master  on  a  large  scale,  and  managed  with  care  and  frugality, 
the  labourer  will  thus  derive  greater  benefits  from  his  wages  than 
if  they  were  paid  in  money  and  spent  at  his  own  discretion. 
Yet  experience  has  proved  that  Trucks  in  practice,  is  in  general 
used  against  the  workman,  and  not  for  him  ; — that  it  is  employed 
(particularly  at  times  of  sinking  trade)  as  a  means  of  reducing 
wages  in  reality,  without  any  apparent  alteration  in  the  money- 
rate,  and  thus  of  eluding  the  effect  of  the  combinations  against 
reduction  of  wages.  So  oppressive  has  its  operation  upon 
the  workmen  been  found,  that  Truck  was  prohibited  by  Act 
of  Parliament  in  1831,  and  all  the  most  recent  testimony  since 
that  time  shows  that  its  abuse  is  far  more  frequent  than  its 
use.* 

The  plans  for  improving  the  condition  of  the  people  by  treat¬ 
ing  them  as  virtual  slaves,  and  seeking  to  inspire  their  employer 
with  the  feelings  of  a  benevolent  slave-master,  will  all  have  the 
same  result  as  the  Truck  System.  Their  success  will  depend  on 
rare  accidents  of  individual  character ;  their  failure  will  be  pro¬ 
duced  by  the  prevailing  dispositions  of  human  nature,  and  the 
irresistible  laws  of  human  society.  It  is  always  to  be  wished  that 
the  feeling  of  the  master  to  his  slave  should  be  (according  to  some 
of  the  testimonies  which  we  cited  above)  that  of  a  parent  to  his 
child.  As  the  slave  is  helpless  and  without  a  substantive 
existence,  it  is  best  that  his  master  should  exercise  over  him  the 
functions  of  a  mild  guardian.  But  such  a  relation  is  not  com¬ 
patible  with  the  freedom  of  the  working  classes.  The  very 
persons  whom  the  employer  is  seeking  to  keep  in  a  state  of 
adult  pupilage,  are  perhaps  combining  to  force  him  to  raise  their 
wages.  The  hardness  which  is  supposed  to  spring  out  of  the 
merely  economical  and  pecuniary  relation  of  employer  and  work¬ 
man,  will  be  found  in  the  end  to  be  most  beneficial  to  the  latter. 
Thus,  in  the  gradual  extinction  of  villenage,  the  commutation 
of  personal  services  into  money  payments  was  generally  beneficial 
to  the  peasant  and  marked  an  improvement  in  his  lot  and  an 
advance  in  civilization. 

*  See  Mr  Tremenheere’s  Report  on  the  Mining  Districts,  (1844,)  p.  56. 
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From  the  remarks  which  we  have  made  upon  the  principles 
and  tendencies  of  the  different  systems  for  ameliorating  the  con¬ 
dition  of  the  poor,  it  may,  we  think,  be  inferred,  that  the  opinions 
on  practical  legislation  for  the  benefit  of  the  working  classes  will, 
after  a  time,  become  less  unconnected  and  multifarious;  and  will 
gradually  cluster  round  two  centres.  The  anarchy  of  opinion 
which  at  present  prevails  will  be  diminished,  and  the  chance  of 
ultimate  agreement  increased,  if  the  number  of  discordant  theories 
and  projects  is  rendered  smaller. 

One  set  of  persons  will  regard  the  poor  with  the  paternal  care 
and  tenderness  which  a  benevolent  master  bestows  upon  his 
slaves.  They  will  legislate  for  the  poor  as  for  children,  as  for 
persons  in  a  state  of  pupilage,  and  therefore  incapable  of  acting 
and  providing  for  themselves.  'I'hey  will  look  for  the  amelior¬ 
ation  of  the  working  classes  to  the  donations  of  the  rich,  and  the 
caie  and  inspection  of  employers;  not  to  the  providence,  frugality, 
and  intelligence  of  the  labourer  himself.  Up  to  a  cerain  point  this 
system  can  be  pursued  beneficially;  it  relieves  some  present  suffer¬ 
ing  without  causing  greater  evils  afterwards.  But  if  it  is  carried 
beyond  the  limits  of  prudence,  the  abettors  of  it  will  discover 
that  their  policy  is  fundamentally  wrong ;  they  will  learn  by  ex¬ 
perience,  that  inasmuch  as  they  cannot  exercise  over  the  free 
workman  the  authority  which  the  parent  exercises  over  his  child, 
the  guardian  over  his  ward,  and  which  even  the  most  benevolent 
master  exercises  over  his  slave,  the  expedients  to  which  they 
will  be  driven,  in  the  practical  working  of  their  system,  will  pro¬ 
duce  incessant  irritation,  and  a  deep-seated  feeling  of  bitterness 
and  hostility  between  the  richer  and  poorer  classes ;  and,  after 
great  economical  sacrifices  for  a  supposed  moral  effect,  the  end 
in  view  will  be  more  remote  than  ever.  The  friends  of  this 
short-sighted  but  attractive  and  popular  policy,  will  therefore, 
unless  they  temper  their  zeal  with  discretion,  expose  themselves 
to  the  risk  of  falling  within  the  description  of  Mr  Lyell,  who 
(speaking  of  the  abolitionists  of  the  United  States)  observes,  that 
*  next  to  the  positively  wicked,  the  class  who  are  usually  called 
‘  “  well-meaning  persons”  are  the  most  mischievous  in  society.’  * 
If  the  wish  to  do  good  on  a  large  scale  is  not  accompanied  with 
a  knowledge  of  the  means  by  which  it  is  to  be  accomplished — if 
those  who  set  the  vast  machine  of  human  society  in  vehement 
action,  for  purposes  of  social  improvement,  have  not  previously 
calculated  the  effects  of  the  new  forces  which  they  create — how- 


*  Travels,  Vol.  i.  p.  188. 
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ever  genuine  may  be  their  humanity,  and  however  ardent  their 
sympathy  with  the  sufferings  of  their  fellow-creatures — yet,  hy 
this  rash  procedure,  they  incur  the  risk  of  aggravating  and  perpetu¬ 
ating  the  evils  which  they  seek  to  eradicate  ;  and  of  raising  up 
additional  obstacles  to  their  gradual  diminution  by  less  ambitious 
but  more  practicable  measures.  Assuming,  as  they  do,  to  repre¬ 
sent  the  principle  of  benevolence,  they  must  take  care  lest  they 
reverse  the  description  which  Mephistophiles  gives  of  the 
principle  of  malignity,  that  it  is  the  power  which  always  desires 
evil,  and  always  does  good.* 

The  other  party  recognise  the  working  classes  as  citizens,  as 
adults,  as  persons  who  have  attained  their  legal  majority,  as  free 
moral  agents ;  and  they  seek,  so  far  as  they  can  consistently 
with  the  actual  state  of  the  people,  to  follow  out  this  principle 
to  its  practical  consequences.  They  wish  a  labourer,  as  w'ell  as 
his  employer,  to  feel  that  he  is  responsible  for  his  own  conduct — 
that  he  will  (according  to  the  distributive  justice  of  this  world) 
be  rewarded  for  his  industry  and  frugality,  and  suffer  for  his 
idleness  and  improvidence.  They  wish,  above  all,  not  to  regard 
the  labourer  as  a  sort  of  hybrid  animal,  compounded  of  the  slave 
and  the  freeman  ;  and  they  are  confident  that  the  application  of 
this  delusive  theory,  in  detailed  measures  of  legislation,  will  only 
tend  more  and  more  to  exhibit  its  radical  unsoundness,  and  to 
reduce  it  to  a  practical  absurdity.  They  concur  with  Burke  in 
avoiding,  as  far  as  possible,  all  lamentation  over  the  condition  of 
the  working  people ;  and  in  thinking  that  it  is  a  fraud  to  under¬ 
take  any  permanent  improvement  in  their  state,  but  by  incul¬ 
cating  upon  them  patience,  labour,  sobriety,  frugality,  and 
religion.t  They  hope  to  improve  the  physical  condition  of  the 
poor,  by  improving  their  intellectual  and  moral  condition.  They 
do  not  believe  that  man  is  perfectible ;  but  they  know  from  ex¬ 
perience  that  he  is  susceptible  of  improvement ;  and  they  believe 
that  the  working  classes,  in  the  most  civilized  countries,  are  far 
from  the  point  which  it  is  practicable  for. them  to  attain.  They 
seek  not  to  restore  any  past  state  of  the  world,  either  real  or 
idealized;  but  to  produce  a  form  of  society  resembling  the  present, 
with  its  evils  diminished,  and  its  characteristic  excellences  in¬ 
creased  and  diffused.  They  do  not  disguise  from  themselves  the 
uncertainty  and  risk  which  attend  all  political  and  social  reforma- 


•  ‘  Ein  Theil  von  jener  Kraft, 

Die  Btets  das  Bose  will  uud  stets  das  Gute  schafft.’ 

Faust. 


■f  Burke’s  Thoughts  on  Scarcity. 
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tions.  They  are  aware  of  the  blindness  even  of  the  most  keen- 
sighted,  when  the  future  is  concerned.  They  admit  that  society 
advances  by  groping  its  way  in  the  dark,  like  miners  exploring 
a  vein,  liut  they  can  discover  no  other  mode  of  social  progress, 
and  they  believe  that  experience,  the  only  light,  points  steadily 
in  this  direction. 

The  two  sets  of  opinions  which  we  have  opposed  may,  as  it 
seems  to  us,  be  thus  briefly  characterised — the  one  as  a  short¬ 
sighted  humanity,  adverting  only  to  the  immediate  wants  of  the 
actual  poor,  without  considering  the  future  lot  of  themselves  and 
their  class  ;  the  other,  as  a  long-sighted  humanity,  mindful  of 
ultimate  consequences  to  the  poor  in  general.  The  former 
removes,  or  attempts,  or  appears  to  remove,  the  actual  evil. 
The  latter  is  less  occupied  with  the  actual  evil,  but  seeks  to  pre¬ 
vent  its  recurrence,  by  drying  up  its  source.  The  former 
charges  the  latter  with  hiirdness  and  inhumanity,  on  account 
of  this  comparative  indift’erence  to  present  sulfering.  The 
latter  retorts  the  charge  by  saying,  that  it  sacrifices  the  per¬ 
manent  interests  of  the  working  classes,  and  of  society  at 
large,  for  the  sake  of  temporary  and  ineffectual  expedients, 
which,  in  the  end,  augment  the  distresses  which  they  partially 
relieve. 

It  is  our  firm  conviction  that  no  panacea  is  to  be  found  for  the 
privations  and  suft’erings  of  the  working  classes,  in  any  legisla¬ 
tive  measure  or  combination  of  measures.  Legislation  may  assist, 
but  it  can  only  assist.  Their  physical  improvement  can  be  but 
gradual,  and  every  step  will  be  gained  with  diflicuity.  We  do 
not  believe  that  their  condition  will  ever  be  materially  improved 
by  a  Poor-law  or  a  Ten-hours  bill,  or  any  other  eleemosynary  or 
protective  system,  which  assumes  that  the  free  workman  is  slill, 
virtually,  in  a  servile  state ;  and  that  he  is  to  be  preserved  against 
the  action  of  competition  by.  regulations  conceived  in  the  spirit 
ofthe  Slave  Codes.  We  look  to  the  improved  education — intel¬ 
lectual,  religious,  and  moral — of  the  working  classes  ;  to  the  for¬ 
mation  of  better  habits ;  and  to  the  diffusion  among  them  of 
sounderopinions — for  theprincipalcauses  of  their  economical  ame¬ 
lioration.  We  therefore  coincide,  in  the  main,  with  the  latter 
of  the  two  tendencies  which  we  have  described.  But  the 
danger  to  which  it  is  subject  is,  that  it  may  neglect  too  much 
those  palliatives  of  actual  misery  which  are  practicable ;  and 
may  sacrifice  much  certain  mitigation  of  present  ills  to  advan¬ 
tages  which  are  future,  uncertain,  and  perhaps  not  attainable  in 
the  existing  moral  state  of  the  working  classes. 

In  our  opinion,  the  true  practical  wisdom  with  respect  to  legis¬ 
lation  for  the  labouring  classes  of  this  country  at  the  present 
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time,  lies  in  a  clear  recognition  of  the  necessity  of  working  out 
the  practiail  consequences  of  their. /ree  condition  ;  and  in  seeking 
to  prepare  them  for  a  time  when  all  the  vestiges  of  a  servile  state 
may  be  obliterated  from  our  law  and  our  practice.  The  object 
of  our  legislature  ought  to  be  to  make  the  working  man  truly 
independent,  and  capable  of  acting  and  providing  for  himself, 
without  being  placed  in  the  tutelage  of  the  State  and  the  upper 
classes  of  society.  At  the  same  time,  while  this  object  ought  to 
be  kept  steadily  in  view,  the  utmost  caution  should  be  observed 
in  its  pursuit :  it  ought  never  to  be  forgotten,  that  we  cannot 
change  the  moral  and  intellectual  condition  of  the  grown-up 
generation ;  and  that,  however  unwise  it  may  be  to  sacritice  the 
future  to  the  present,  it  is  not  always  safe  to  sacrifice  the  present 
to  the  future. 

Before  we  dismiss  the  important  subject  which  we  have  at¬ 
tempted  to  discuss  in  this  article,  we  are  desirous  of  adverting  to 
a  view  of  relief  for  the  poor,  which  has  recently  been  revived  in 
several  quarters ;  particularly  in  connexion  with  the  opinions  of 
what  are  commonly  called  the  Young  England  and  Tractarian 
Schools.  'I'his  view,  which  oftener  assumes  the  form  of  re¬ 
gret  fur  the  past  than  of  practical  reform  for  the  future,  seeks 
to  connect  the  relief  of  the  poor  with  the  Church  and  its  en¬ 
dowments.  It  is  fairly,  though,  as  is  usual  with  him,  dilfusely, 
represented  by  Rlr  Alison,  in  the  following  passage  of  the  con¬ 
cluding  chapter  of  his  History  of  Europe: — 

‘  The  great  sin  of  the  Heformation  was  the  confiscation  of  so 
‘  large  a  portion  of  the  property  of  the  Church  for  the  aggran- 
‘  dizement  of  temporal  ambition,  and  the  enriching  of  the  nobi- 
‘  lity  who  had  taken  a  part  in  the  struggle.  When  that  great 
‘  convulsion  broke  out,  nearly  a  third  of  the  whole  landed  estates 
‘  in  the  countries  which  it  embraced,  was  in  the  hands  of  the 
‘  regular  or  parochial  clergy  of  the  Roman  Catholic  Church. 

‘  What  a  noile  fund  was  this  for  the  moral  and  religious  instruc- 
‘  tion  of  the  people,  for  the  promulgation  of  truth,  the  healing  of 
‘  sickness,  the  assuaging  of  suffering  !  Had  it  been  kept  together, 

‘  and  set  apart  for  such  sacred  purposes,  what  incalculable  and 
‘  never-ending  blessings  would  it  have  conferred  on  society  ! 

*  Expanding  and  increasing  w’ith  the  growth  of  population,  the 
‘  augmentation  of  wealth,  the  swell  of  pauperism,  it  would  have 
‘  kept  the  instruction  and  fortunes  of  the  poor  abreast  of  the 
‘  progress  and  fortunes  of  society,  and  prevented,  in  a  great 
‘  measure,  that  fatal  effect,  so  well  known  in  Great  Britain  in 
‘  subsequent  times,  of  the  National  Church  falling  behind  the 
‘  wants  of  the  inhabitants,  and  a  mass  of  civilized  heathenism 
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‘  arising  in  the  very  heart  of  a  Christian  land.  Almost  all  the 
‘  social  evils  under  which  Great  Britain  is  now  labouring,  may 

*  be  traced  to  this  fatal  and  most  iniquitous  spoliation,  under  the 
‘  mask  of  religion,  of  the  jmtrimony  of  the  poor^  on  occasion  of  the 
‘  Reformation.  But  for  that  robbery,  the  State  would  have 
‘  been  possessed  of  lands  amply  sufficient  to  have  extended  its 

*  religious  instruction  for  any  possible  increase  of  the  people ; 

‘  to  have  superseded  the  necessity  of  any  assessment  for  parochial 
‘  relief  or  general  instruction ;  and  to  have  provided,  without 
‘  burdening  any  one,  for  the  whole  spiritual  and  temporal  wants 
‘  of  the  community.  When  we  reflect  on  the  magnitude  of  the 

*  injustice  committed  by  the  temporal  nobility  in  the  seizure  at 

*  that  period  of  so  large  a  portion  of  the  funds  of  the  Church, 

‘  and  observe  how  completely  all  the  evils  which  now  threaten 
‘  the  social  system  in  Great  Britain,  would  have  been  obviated, 

‘  if  that  noble  patrimony  had  still  been  preserved  for  the  poor,  it 

*  is  impossible  to  avoid  feeling,  that  we,  too,  are  subject  to  the 

*  same  just  dispensation  which  has  doomed  France  to  oriental 

*  slavery  fur  the  enormous  sins  of  its  Revolution ;  and  that,  if 
‘  our  punishment  is  not  equally  severe,  it  is  only  because  the 
‘  confiscation  of  the  Reformation  was  not  so  complete,  nor  the 
‘  inroads  on  property  so  irretrievable.’ 

We  have,  on  a  former  occasion,  expressed  our  opinion — and 
not  disparagingly — of  Mr  Alison’s  voluminous  work  ;  but  with 
respect  to  the  above  passage,  we  must  say  that  we  have  hardly 
ever  happened  to  find  so  great  a  number  of  questionable  doctrines 
collected  within  so  small  a  space,  and  expressed  in  so  confident 
a  tone. 

We  must  remark,  in  the  first  place,  that  the  Church  and  Abbey 
lands,  at  the  time  of  the  Reformation,  were  not,  in  any  intelli¬ 
gible  sense  of  the  expression,  the  patrimony  of  the  poor.  They 
were  appropriated  exclusively  to  the  payment  of  Ecclesiastics 
and  the  service  of  the  Church ;  and  if  the  wealthy  monasteries 
gave  alms  freely  to  the  pour  on  their  lands,  so  did  likewise  the 
great  lords  and  lay  proprietors.  If,  therefore,  the  rents  of  these 
lands  were  to  be  applied,  in  part,  to  the  relief  of  the  poor,  this 
destination  of  them  would  have  implied  a  forcible  interference  on 
the  part  of  the  State,  and  a  total  change  in  their  application.  Air 
Alison  does  not  state  whether  he  would  have  separated  a  portion 
of  these  lands,  and  vested  them  in  the  hands  of  trustees  for  cha¬ 
ritable  purposes,  or  whether  he  would  have  left  them  in  the  hands 
of  the  clergy.  We  presume  that  he  does  not  reprobate  the 
extinction  of  the  Monastic  establishments,  and  that  he  contem¬ 
plates  the  confiscation  of  their  property  at  least  by  the  State. 
In  whatever  way,  however,  he  would  have  settled  the  matter, 
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a  lar^e  part  of  the  soil  of  England  (nearly  a  thirds  according 
to  his  statement)  would  have  been  held  in  mortmain ;  and  its 
rents  collected  by  government  agents,  and  applied  to  vari¬ 
ous  public  purposes.  Now,  we  confess  that  this  is  a  state  of 
things  which,  lar  from  regretting,  we  think  would  have  been 
deeply  to  be  deplored.  We  cun  discern  in  it  nothing  conducive 
to  the  interests  of  society.  The  government,  as  in  Oriental 
countries,  would  have’been  the  great  landlord  ;  the  rents  of  lands 
Mould,  to  a  certain  extent,  have  supplied  the  place  of  taxes. 
The  lands  thus  appropriated  to  charitable  purposes  would  pro¬ 
bably  have  been  managed  by  ne^gligent  trustees  :  the  thirty-two 
volumes  of  Reports  of  the  Charity  Commissioners  give  some  in¬ 
sight  into  the  probable  abuses  which  would  have  attended  a 
more  extensive  system.  Moreover,  who  would  have  decided  as 
to  the  local  distribution  of  the  produce  of  such  vast  endowments, 
capriciously  distributed  over  the  country  ?  A  large  part  of 
Westminster  belonged,  we  believe,  to  the  Abbey  at  the  time  of 
its  dissolution.  The  value  of  that  property  is  now  immense.  If 
the  rents  of  it  were  applicable  to  the  relief  of  the  poor,  on  what 
principle  would  their  distribution,  as  to  locality^  be  regulated  ? 

We  confess  that  we  are  not  favourable  to  large  endowments,  of 
either  Land  or  Money,  for  purposes  of  a  public  nature.  After  a 
time,  the  purpose  to  which  they  were  originally  devoted  becomes 
useless  or  mischievous ;  and  then  a  compromise  is  effected  be¬ 
tween  the  will  of  the  founder  and  the  exigencies  of  the  present 
generation,  according  to  a  sort  of  cy  pres  doctrine,  by  which 
neither  object  is  really  attained.  Besides,  land  in  mortmain  is 
always  managed  by  a  non-resident  landlord,  who  renders  no  pub¬ 
lic  services  in  respect  of  it,  and  its  inalienability  is  an  evil  to  the 
neighbourhood.  Nor  can  the  appropriation  of  a  part  of  the  rents 
of  the  country  to  charitable  purposes  increase  its  annual  pro¬ 
duce,  and  power  of  payment ;  though  it  may  possibly  diminish 
the  national  wealth. 

In  our  opinion,  the  Government  ought  to  be  the  Great  Endow¬ 
ed,  and  its  endowments  should  be  derived  from  the  annual  taxes, 
and  their  application  subject  to  the  perpetual  revision  of  the  legis¬ 
lature.  If  the  poor  are  to  receive  relief  to  the  amount  of  five  or 
six  millions  a-year,  it  is  best  that  this  sum  should  be  levied 
equally  over  the  whole  kingdom  by  annual  taxation,  and 
disbur.xed  and  accounted  for  by  public  responsible  officers.  The 
relief  of  the  poor,  when  conducted  on  a  large  scale,  necessarily 
connects  itself  with  innumerable  questions  of  civil  economy  and 
municipal  administration  ;  and  is  in  its  nature  essentially  a.  secular 
business.  In  England  it  has  always  been  administered  exclusively 
by  civil  authorities.  Even  in  this  part  of  the  Island,  where  it 
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has  been  partly  founded  on  the  church  collections,  and  adminis¬ 
tered  by  the  kirk-session,  it  has  now,  by  the  recent  statute,  been 
placed  under  tlie  control  of  an  exclusively  Lay  Commission. 
'I'he  views  favoured  by  Mr  Alison  seek  to  transfer  all  the  bene¬ 
volent  functions  of  society,  such  as  relief  of  the  poor  and  educa¬ 
tion,  to  the  Church  ;  and  to  leave  to  the  State  merely  the  task 
of  protectiiijr  its  subjects  airainst  foreign  and  domestic  enemies. 
It  would  be  our  desire,  on  the  other  hand,  that  the  State  should 
sometimes  appear  in  a  gracious  as  well  as  a  stern  attitude  ;  that 
it  should  relieve  sud'ering  and  diffuse  knowledge,  as  well  as  punish 
crime  and  wage  war ;  that,  for  example,  while  it  maintains  the 
integrity  of  the  Empire  against  those  who  seek  to  detach  Ireland 
by  intimidation  or  force,  it  should  assume  the  duty  of  averting 
starvation  from  the  famishing  peasantry  of  that  country. 

If,  however,  the  relief  of  the  poor  is  to  be  a  secular  business, 
founded  on  compulsory  taxation,  it  must  be  administered  like 
other  legal  systems.*  It  cannot  be  made  a  matter  both  of 
feeling  and  compulsion.  If  taxes  are  levied,  there  must  occa¬ 
sionally  be  distress  and  sale  of  goods ;  if  they  are  received  and 
disbursed  by  public  officers,  there  must  be  a  regular  accounta¬ 
bility  and  audit.  Trustees  of  public  money  must  execute  their 
trust  according  to  the  legal  regulations  and  conditions. 

With  a  system  such  as  this,  it  is  impossible  to  combine  effect¬ 
ually  a  distribution  of  voluntary  alms,  collected  under  the  indu- 
ence  of  the  Church.  The  collections  at  the  Offertory  can  never 
be  renewed,  or  rather  introduced,  so  as  to  form  either  a  substitute 
or  a  companion  for  the  English  Poor-law.  As  Sir  Littleton 
Powys  observed,  (in  his  letter  to  the  Chancellor  Lord  Parker  upon 
the  case  of  Ilex  v.  Ilendleyt  in  1719,)  these  collections,  if  made 


♦  The  money  expended  for  the  relief  of  the  ])oor  in  England  alone, 
from  1813  to  1841  inclusive,  amounted  to  no  less  a  sum  than 
L. 1 90,369,032 ;  in  the  ten  years  since  the  passing  of  the  Poor-Law 
Aiuenduient  Act,  (1835-44,)  the  amount  has  been  L. 47, 252, 8 12. 
Proltablv  all  the  nations  of  the  world  put  together,  (including  Scotland 
and  Ireland,)  have  nut  ex|iended  so  large  a  sum  fur  this  purpose. — 
Pari.  Paper,  No.  .30,  session  1845.)  Of  the  number  of  persons  relieved 
in  England,  the  proportion  receiving  out-door  relief  since  1834,  has 
varied  from  eighty-nine  to  eighty-live  per  cent ;  and  those  receiving 
work-house  relief  has  varied  from  eleven  to  lifteen  per  cent.  In  no  year 
has  the  number  of  paupers  relieved  in  the  work  house  exceeded  lifteen 
per  cent  of  the  whole  number  receiving  relief. — (^Pleventh  Annual  Report 
of  Poor-Law  Commissioners,  p.  168,  ed.  8vo.) 

f  8ee  15  Howell’s  State  Trials,  1407.  In  this  case  a  collection  had 
been  made  during  the  reading  of  the  Offertory  sentences  at  Chislehurst 
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constantly,  would  be  semi-compulsory  on  the  persons  attending 
church.  And  if  a  large  compulsory  tax  w  as  exacted  in  the  form 
of  poor’s-rate,  and  an  additional  contribution,  the  payment  of 
which  could  scarcely  be  escaped,  was  likewise  obtained,  resistance 
would  infallibly  be  made  to  the  double  burden,  and  one  impost 
or  the  other  would  be  modified. 

With  respect  to  Mr  Alison’s  belief,  that  the  ills  in  the  present 
social  state  of  England  are  a  temporal  visitation  sent  by  Provi¬ 
dence  for  the  grants  of  Abbey  lands  in  the  reign  of  Henry  VIII., 
we  can  only  say  that  he  appears  to  us,  taking  his  own  view  of 
history,  to  be  rather  capricious  in  his  choice.  May  not  the 
nation,  we  would  ask  him,  rather  be  expiating  the  guilt  con¬ 
tracted  by  their  ancestors,  in  the  execution  of  Charles  I.,  or 
perhaps  in  the  expulsion  of  their  rightful  Prince,  James  II.? 
Possibly,  however,  Mr  Alison  preferred  the  earlier  event, — re¬ 
membering  that  passage  of  Virgil,  in  w  hich  he  supposes  the  civil 
wars  of  the  Romans  to  have  been  a  punishment,  not  for  any 
recent  misdeed,  but  for  the  perjury  of  their  ancestor  Laomedon 
in  deceiving  the  Gods  who  built  the  walls  of  Troy. 


church  in  Kent,  for  the  children  of  St  Ann’s,  Aldersgate,  with  the 
anthority  of  the  rector.  A  disturbance  took  place  during  the  collection  ; 
and  the  preacher,  with  some  other  persons,  were  tried  at  Rochester  as¬ 
sizes  for  illegally  collecting  alms  in  church,  and  were,  under  the  direc¬ 
tion  of  the  judge,  Sir  L.  Powys,  found  guilty.  In  his  Letter  to  Lord 
Parker,  Sir  L,  Powys  says : — ‘  This  case,  if  under  a  general  considera¬ 
tion,  is  of  a  vast  extent,  and  mighty  consequence  to  the  King  and  People, 
and  at  which  the  very  legislature  may  take  umbrage.  The  lerginj  of 
moiieg  is  the  tendercst  part  of  our  constitution ;  and  if  it  may  be  tlone 
arbitrarily,  under  the  show  and  form  of  charity,  (w  hich  may  comprise  ail 
good  works  and  all  good  intentions,)  it  cannot  be  said  wliither  it  may 
go.  .  .  .  Ami  though  it  be  said,  it  is  all  but  voluntary  giving,  yet  tt 

is  a  sort  of  compulsion,  by  the  solemnity  in  the  church,  and  vying  with 
others,  and  being  marked  out,  if  refusing,  or  giving  meanly — (P.  1418.) 
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Art.  IV _ 1.  Ztcci  Bcdenken  iilwr  die  Dcutsch-Katholische  Betce- 

gung.  {'Ftro  Series  of  Remarks  on  the  German  Catholic 
Movement.)  By  Dr  C.  Ui.lmann,  and  Albert  Hauber. 
8vo.  Hamburg :  1845. 

2.  Die  Geschichte  des  Ileiligen  Roches  unseres  Ileilandes,  u  elcher 
in  der  Dorn  Kirche  zu  Trier  aujlwwahrt  wird.  {I'he  History 
of  the  Holy  Coot  of  our  Saviour,  which  is  preserved  in  the 
Cathedral  at  Treves.)  By  Joseph  von  Hommer.  12mo. 
Bonn  :  1845. 

3.  Der  Hclige  Rock  zu  Trier,  wid  die  Ztcanzig  andem  Ileiligen 
Cngendhttn  Rdeke.  Bine  Historische  Untersnehung.  {The 
Holy  Coat  at  Treves,  and  the  Twenty  other  Holy  Seamless 
Coats.  An  Historical  Inguiry.)  By  Dr  J.  Gildemeister, 
and  Dr  H.  von  Sybel.  8vo.  Bonn  :  1845. 

4.  Geschichte  der  Griindung  und  Forthildung  dcr  Deutsch-Katho- 
lischen  Kirche.  {History  of  the  Origin  and  Formation  of  the 
German  Catholic  Church.)  By  Dr  Edwin  Bauer,  a  Clerfry- 
man  of  the  German  Catholic  Church.  l‘2mo.  Meissen:  1845. 

5.  Notes  on  the  Rise,  Progress,  and  Prospects  of  the  Schism  from 
the  Church  of  Rome,  called  the  German  Catholic  Church, 
instituted  by  Johannes  Range  and  J.  Czerski,  in  October  1844, 
on  occasion  of  the  Pilgrimage  to  the  Holy  Coat  at  Treves.  By 
Samuel  Laixg,  Esq.  l*2mo.  London:  1845. 

6.  'The  Apostolic  Christians,  or  Catholic  Church  of  Germany: 
a  Narrative  of  the  Present  Movement  in  the  Roman  Catholic 
Church  ;  comprising  Authentic  Documents  with  Rejerence  to  the 
Coat  of  'Treves  ;  the  Confessions,  Protests,  and  Organization  of 
the  First  Seceding  Congregations  ;  and  the  Acts  of  the  General 
Assembly  of  Leipzig.  Edited  by  Henry  Smith,  Esq.,  With 
a  Recommendatory  Preface,  by  the  Rev  W.  Goode,  M.A., 
F.S.A.  l2mo.  London:  1845. 

7.  A  German  Catholic's  Farewell  to  Rome:  a  Short  Account  of 
the  Religious  Movement  actually  taking  place  in  Germany. 
Dedicated  to  all  who  interest  themselves  in  the  Abolition  of 
Popery.  By  an  English  Resident  in  Germany.  With  a 
Portrait  and  Memoir  of  Johannes  Range,  the  Luther  of  the 
Nineteenth  Century.  l’2mo.  London :  184.5. 

^Hhough  it  is  not  very  pleasant  to  speculate  on  the  magnitude 
or  importance  of  changes  yet  in  progress,  the  recent  reli¬ 
gious  movement  amongst  the  Roman  Catholics  of  Germany  is  an 
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occurrence  of  which  our  readers  may  not  unnaturally  expect  us  to 
give  them  some  account.  It  is  safer,  no  doubt,  to  be  historians  of 
the  past,  than  prophets  of  the  future.  The  latter  we  need  never 
be;  yet  something  more  than  the  first  is  often  required  of  the  pub¬ 
lic  Journalist,  who  must  do  his  best  to  aid  his  readers  in  forming 
an  opinion  of  passing,  as  well  as  of  past  events;  and  must  therefore 
sometimes  venture,  on  evidence  which  may  be  more  or  less 
incomplete,  to  express  opinions  as  deduced  from  such  evidence, 
which  time  may  show  to  be  more  or  less  erroneous.  All  that  can 
be  demanded  of  him,  is,  that  he  should  sedulously  seek  the  most 
authentic  sources  of  information,  state  the  evidence  thus  obtained 
with  conscientious  impartiality,  and  conjecture  from  it  the  com¬ 
plexion  of  the  future  with  modesty  and  caution.  And  he  who 
acts  otherwise — who  pretends  to  cast  the  horoscope  of  revolutions 
still  in  their  cradle,  with  the  confidence  of  some  astrological 
quack — has  not  only  read  to  little  purpose  the  lessons  of  history, 
but  shows  himself  incapable  of  being  taught  even  by  the  num¬ 
berless  failures  of  those  who  have  been  bold  enough  to  prophesy, 
where  it  is  given  to  man  only  to  guess.  Such  are  the  infinitely 
varied,  and  in  themselves  ever-varying  causes,  which  determine 
the  course  of  great  revolutions,  whether  political  or  religious ; 
such  the  conflict  of  interests  and  passions — interests  and  passions 
often  very  remotely  connected  with  the  main  action  of  the  drama  ; 
such  the  influence  of  what,  in  the  language  of  mortals,  is  called 
‘  accident,’  as  well  as  of  unlooked-for  causes  suddenly  super¬ 
vening  ‘  in  the  very  moment  of  projection,’  that  a  merely 
human  doctor  of  politics  may  well  be  often  tempted  to  retire  from 
practice,  with  the  reason  that  the  French  physician  assigned  for 
doing  the  like,  ‘  that  he  was  tired  of  guessing.’  And  this  is 
especially  the  case,  when  the  observer  is  situated  out  of  the  im¬ 
mediate  sphere  of  action  ;  when,  to  borrow  an  illustration  from 
Astronomy,  he  has  to  make  perpetual  allowance  for  parallax,  and 
to  correct  his  observations  by  transferring  himself  to  an  imaginary 
centre. 

We  have  endeavoured  to  bear  these  observations  in  mind,  in 
penning  the  following  brief  remarks  on  the  history  and  probable 
consequences  of  that  recent  religious  movement  on  the  Continent, 
which  some  confidently  hail  as  the  dawn  of  a  second  Reformation, 
and  which  others  look  upon  doubtfully,  as  but  a  brilliant  meteoric 
light;  which  some  think  will  be  both  permanent  and  extensive  ; 
others  again,  extensive  for  a  time,  but  not  permanent ;  and 
others,  neither  permanent  nor  extensive. 

We  think  it  a  favorable  omen  for  the  permanertce  of  this  move¬ 
ment,  whatever  its  extent,  that  it  is  not  an  impulse  of  yesterday. 
This  has  been  too  freqently  overlooked  by  English  writers  on  the 


102  lielif/ious  Movement  in  Germany —  Jan. 

subject,  who  have  been  apt  to  speak  of  the  pilgrimag;e  to  the 
‘  Holy  Coat  of  Treves,’  instituted  during  the  autumn  of  the  past 
year,  and  of  which  we  shall  presently  give  some  further  account, 
as  the  sole  or  principal  cause,  whereas  it  was  but  the  occasion 
of  the  movement  We  confess  we  should  have  had  but  little 
faith  in  the  steadfastness  of  any  changes  which  had  been  merely 
the  result  of  a  sudden  impulse,  however  strong  for  the  time.  It 
could  not,  surely,  have  been  so  wonderful,  that  a  few  members 
of  the  Romish  Church  (and  they  are  still  in  proportion  few)  had 
been  so  disgusted  with  the  exhibition  at  Treves  as  to  quit  her 
pale,  as  that  a  million  and  a  half  of  human  beings  in  the  nineteenth 
century  could  be  prevailed  upon  to  patronize  it ;  and  if  it  were 
a  matter  of  transitory  feeling  merely,  it  would  be  much  more 
probable,  that  in  a  country  so  circumstanced,  the  few  recusants 
Avould  be  re-absorbed,  or  die  without  propagating  the  species, 
than  that  any  impression  could  be  made  on  the  immense  ma¬ 
jority  ;  on  the  multitudes  who  could  signalize  their  devotion  to 
their  spiritual  mother  by  such  acts  of  humiliating  fealty,  and 
who  thereby  showed  themselves  bound  to  her  by  the  double  ties 
of  profound  ignorance  and  intense  docility — each  the  safeguard 
of  the  other.  Those  who  profess  to  see,  in  the  exhibition  of  the 
‘  Holy  Coat  of  Treves,’  the  primary  cause  of  the  movement,  are 
fond  of  dwelling  on  the  somewhat  similar  circumstances  under 
which  Luther  commenced  the  Reformation  ;  and  we  admit  that 
there  are  obvious  and  curious  analogies  between  the  two  events. 
It  is  impossible  to  think  of  the  ‘  Holy  Coat,’  the  purposes  for 
which  it  was  exhibited,  the  spiritual  lures  held  out  to  the  pil¬ 
grims,  and  of  Ronge’s  energetic  protest,  without  thinking  of 
'retzel  and  his  indulgences — of  Luther  and  his  Theses.  But 
in  truth  the  analogy  lies  still  deeper,  and  may  be  traced  still  fur¬ 
ther.  A  gradual  preparation  for  the  event  had  in  both  cases  been 
going  on  for  years ;  especially  in  the  minds  of  the  chief  origi¬ 
nators.  As  we  recently  had  occasion  to  remark,  nothing  is 
more  evident,  in  perusing  the  early  correspondence  of  Luther, 
than  that  the  germ  of  the  Reformation  existed  in  his  bosom 
long  before  the  appearance  of  Tetzel  in  the  neighbourhood  of 
Wittemberg,  and  that,  if  the  indulgences  had  not  developed  it, 
something  else  would.  In  like  manner,  if  we  look  at  the  pub¬ 
lished  confessions  of  the  chief  instruments  of  the  present  change, 
we  find  them  expressly  assuring  us,  that  this  was  also  the  case 
with  them;*  that  the  mummery  of  the  Holy  Coat,  was  ‘the 


*  See  llonge’s  Re^htfertiyuny,  {fp.  6-11,)  or  his  Lehen  und  JVir- 
ken,  (p.  11.)  Also  Czerskt’s  Itechtfirtiyuny  meines  Abfallei  von  der 
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‘  one  drop  more  ’  which  filled  the  cup  to  overflowing,  the  few 
*  grains  of  tartari'zed  antimony  which  provoked  an  oppressed 
conscience  to  throw  off  its  load ;  that  for  years  they  had  lived 
utterly  estranged  from  the  entire  spirit  of  the  system  to  the 
letter  of  which  they  were  still  bound  ;  and  that  no  language  can 
adequately  express  the  weariness  of  soul  with  which  they  ac¬ 
quiesced  in  the  observance  of  an  institute  in  which  they  had 
ceased  to  believe,  and  wore  the  livery  of  a  master  whom  they  at 
once  feared,  detested,  and  despised. 

But  not  only  in  the  previous  mental  history  of  the  chief  in¬ 
struments  of  the  present  revolution,  do  we  see  indications  that 
its  germ  existed  in  their  bosom  before  the  pilgrimage  to  Treves 
gave  it  shape  and  substance ;  but  we  have  abundant  proofs,  that 
through  a  great  part  of  Catholic  Germany  the  same  dissatis¬ 
faction  had  spread  ; — just  as  the  remorseless  exactions,  the  in¬ 
satiable  cupidity,  the  outrageous  corruptions  of  the  Papal  court, 
had  provoked  similar  dissatisfaction  in  the  days  of  Luther. 
'I'he  present  manifestation  has,  indeed,  been  the  growth,  and  is  at 
length  the  expression,  of  twenty  years  of  discontent.  We  do  not 
aflirm  this  from  conjecture,  but  from  conversation  with  men  tho¬ 
roughly  well  acquainted  with  the  present  condition  of  the  Ger¬ 
man  mind,  as  well  as  from  the  express  assertions  of  many  of 
their  most  intelligent  writers.  Such  is  the  view  of  Dr  Ullmann 
and  Albert  Hauber,  authors  of  one  of  the  publications  prefixed 
to  this  article.  Both  are  Protestants ;  the  former  a  writer  of 
considerable  distinction. 

Dr  Ullmann  dates  the  origin  of  the  movement  many  years 
before  Bishop  Arnoldi  of  Treves  thought  of  exhibiting  the  Holy 
Coat.  The  abuses  which  he  specifies  as  having,  amongst 
others,  given  birth  to  extensive  discontent,  are  in  the  main  the 
same  as  those  which  have  so  long  agitated  the  minds  of  the  Ro¬ 
mish  clergy  in  Silesia;  which  the  excellent  Bishop  Sailer,  the 
devoted  Martin  Boos,  and  others,  longed  to  see  reformed ; — a 
reform  which  they  urged  with  a  pertinacity  which  made  Rome 
regard  them  as  her  enemies,  while  her  inflexibility*  on  the  other 
hand,  kept  them  in  a  state  of  precarious  subjection  to  her. 
These  points  are  auricular  confession — the  Latin  service — com¬ 
munion  in  one  kind,  and  the  celibacy  of  the  clergy.  A  deter¬ 
mination  either  to  lighten  the  yoke  of  Rome,  or,  if  that  could 


Soinisehen  Hofkirche,  (p.  17,  18,)  or  his  Ze?>cn  vnd  Wirken^  (p.  7.)  The 
principal  facts  will  also  be  found  in  any  of  the  English  publications 
prefixed  to  this  article. 
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not  be,  to  break  it,  had  been  not  obscurely  indicated  in 
1843-4,  before  the  pilgrimage  to  Treves  commenced.  As  if 
the  long-felt  reluctance  to  submit  to  ancient  abuses  had  not 
been  enough,  the  infamous  law  in  relation  to  mixed  marriages, 
by  which  Home  imperiously  demanded  that  the  issue  of  every 
union  between  Protestant  and  Catholic  should  be  educated  in 
the  faith  of  the  latter,  at  the  peril  of  excommunication  to  the 
offending  party,  added  further  fuel  to  the  flame.  Nor  was  this 
all ;  general  suspicion  was  excited  by  the  resumption  of  anti¬ 
quated  and  all  but  obsolete  pretensions  on  the  part  of  the  Papacy; 
and  by  the  revived  energy  and  activity  of  the  Jesuits.  On 
this  last  point,  all  writers,  both  of  the  Protestant  and  the  German 
Catholic  parties,  are  agreed.  *  This  disposition  of  the  public 
‘  mind,*  says  Dr  Ullmann,  ‘  was  not  the  effect  of  artifice,  nor 
‘  was  it  of  yesterday.  It  had  been  forming  for  some  time.  The 

*  whole  tendency  of  the  age  {die  ganze  Strdmnng  der  Zeit) 
‘  had  profoundly  alienated  {innerlicli  entfremdet)  a  large  numl)er 
‘  of  minds  from  the  doctrinal  and  hierarchical  system  of  Homan 

*  Catholicism.  The  confessional,  considered  as  an  indispensable 
‘  ordinance,  was  regarded  by  many  in  the  light  of  an  invasion  on 
‘  the  sacreHness  of  conscience — and  was  by  such,  either  not  ob- 
‘  served  at  all,  or  observed  only  in  a  mechanical  manner,  as  an  op- 
‘  pressive  duty.  The  disputes  in  relation  to  mixed  marriages  had 
‘  also  occasioned  ill  blood  in  not  a  few  families  who  were  affected 
‘  by  them.  The  recent  indications  of  an  encroaching  spirit  in  the 
‘  Papacy,  (die  ncm  Erhebung  der  Fapstmacht,)  and  the  pro- 
‘  gress  of  its  sworn  confederate,  Jesuitism,  made  many  a  pious  and 

*  noble  mind  thoughtful';  to  which  must  be  added,  that  even  apart 
‘  from  this,  the  mass  of  the  indiflerent  or  the  freethinking  were 
‘  at  variance,  as  with  Christianity,  so  with  the  Catholic  Church. 

‘  Then  came  the  exhibition  of  the  Holy  Coat  at  Treves.  .  .  . 

‘  Thus  were  the  minds  of  men  roused  in  our  part  of  Germany ; 

‘  the  fuel  was  already  prepared,  the  spark  which  was  to  kindle  it 
‘  was  alone  wanting.  It  came  at  last  from  the  opposite  extremity 
‘  of  Germany — from  Silesia,  and  the  boundaries  of  Poland.  It 
‘  was  a  far  answering  echo — a  necessary  reaction,  from  the  midst 
‘  of  the  Catholic  Church  itself,  against  what  had  lung  since  taken 
‘  place,  and  especially  against  what  was  taking  place  at  'I'reves.’ 

VV'e  think  it  then  clear,  both  that  the  foundation  of  this  revo¬ 
lution  had  been  long  laid ;  and  that  this  circumstance  affords  a 
favourable  omen  for  its  possessing  permanence,  whatever  may 
be  its  extent.  Transient  emotions,  however  strong,  how’ever 
extensive,  lead  but  to  transient  results.  It  is  by  the  slow  process 
of  years,  and  the  concurrence  of  many  causes,  that  those  deep 
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convictions  and  that  settled  purpose  are  formed,  which  inspire 
persevering  opposition  to  an  ancient  system,  and  which  are  proof 
alike  against  cajolery  and  intimidation ;  it  is  thus  that  are  cre¬ 
ated  habits  of  thought  hardened  by  time,  till  they  are  as  dilficult 
to  change  as  the  very  prejudices  against  which  they  are  directed. 
J’aroxysms  of  very  general  but  transitory  excitement  occur  in 
the  history  of  every  people,  from  the  influence  of  some  passing 
event, — excitement  sometimes  so  intense  that  one  would  imagine 
that  the  most  stupendous  changes  must  be  consequent  upon  it. 
It  passes  as  a  dream,  and  leaves  in  a  few  years  scarce  a  trace 
behind  it.  It  is  like  the  mountain-torrent,  swollen  by  a  night 
of  tempest,  and  dry  again  before  another  sun  has  gone  down. 
A  permanent  revolution  of  popular  opinion  rather  resembles  a 
river,  fed  in  remote  but  unfailing  sources,  and  gathering  as  it 
rolls  along,  from  many  petty  but  still  perennial  tributaries,  its 
ample  flood  of  waters. 

The  causes  which  Dr  Ullmann  specifies  as  having  originated 
the  present  state  of  the  German  mind,  are  of  this  character. 
They  lie  deep  in  the  Romish  system  itself,  and  must  continue 
to  irritate  and  alienate  till  they  cease  to  exist. 

It  must  be  admitted — assuming,  with  Dr  Ullmann  and 
other  intelligent  Germans,  that  the  pile  was  already  laid — 
that  a  more  complete  or  expeditious  mode  of  lighting  it  could 
not  have  been  devised  than  the  exhibition  of  the  ‘  Holy  Coat.’ 
It  sufjgested  at  once  a  comparison  with  the  proceedings  of 
Tetzel ;  and,  considering  the  diflferent  character  of  the  age,  it 
can  scarcely  be  said  to  be  maiked  by  less  effrontery  than  the 
sale  of  Indulgences.  It  is  indeed  one  of  the  most  memorable 
events  of  our  time,  and  may  justify  us  in  pausing  upon  it  for  a 
few  minutes. 

It  is  far  from  our  wish  to  give  pain  to  the  members  of  any 
communion  by  dwelling  on  this  gigantic  act  of  folly  ;  but  it  is 
due  to  truth  that  so  instructive  a  lesson  should  not  be  disregarded ; 
and  to  humanity  that  such  an  outrage,  perpetrated  in  the  name 
of  religion,  should  not  pass  without  censure.  Indeed,  Protestants 
may  well  be  pardoned  for  plain  speaking,  on  a  proceeding  with 
which  Romanists  themselves  are  so  little  satisfied ;  which 
has  rent  their  communion  itself  asunder,  and  which  has  called 
forth  the  censures  of  many  of  the  most  enlightened  men  who 
still  remain  within  her  pale.  They  dare  not  defend,  and  they 
cannot  leave  her. 

In  w'hatever  point  of  view  the  pilgrimage  to  Treves  is  re¬ 
garded,  it  seems  to  be  equally  worthy  of  attention.  It  is 
remarkable  that  Rome  should  have  ventured  on  such  a  step  at 
all ;  still  more  so,  that  having  ventured,  she  should  so  far  have 


1 06  Relifiinm  Movement  in  Germany —  Jan. 

succeeded.  When  we  reflect  that  it  was  a  somewhat  similar 
outrage  which  condensed  into  so  dark  a  cloud  the  electricity 
which,  before  the  first  Reformation,  pervaded  the  atmosphere 
of  the  Church,  and  that  the  e.xplosion  which  followed  shook  her 
empire  to  the  foundations,  it  is  wonderful  that  she  should  have 
ventured  to  renew  any  thing  like  the  same  experiment  on  the 
same  soil.  Our  surprise  is  augmented  when  we  reflect,  that,  as 
we  have  already  seen,  the  same  elements  of  discontent  lay  around 
her  as  in  Luther’s  time.  W’e  are  yet  more  surprised  when  we 
reflect,  that  her  last  experiment  with  the  same  spiritual  relic 
(made  thirty-five  years  ago)  excited  murmurs  which  ought  to 
have  rendered  her  adherents  doubly  cautious  of  descending, 
with  lighted  torches,  into  a  mine  which  had  been  so  long 
closed.  And  lastly,  our  wonder  is  increased  to  the  uttermost, 
when  we  further  reflect,  that,  resolving  to  renew  this  experiment 
on  popular  credulity,  she  should  have  done  so  under  circum¬ 
stances  which,  taken  altogether,  render  it  as  audacious  as  any 
attempt  hazarded  in  the  age  of  Leo  X.,  or  by  any  of  his  emis¬ 
saries — Tetzel  not  excepted.  It  was  made,  let  us  recollect,  not 
in  the  beginning  of  the  sixteenth,  but  the  middle  of  the  nine¬ 
teenth  century ;  not  in  a  period  of  ignorance,  but  of  widely 
dififused  knowledge  and  universal  education ;  not  amongst  a 
people  of  undivided  faith,  where  each  man’s  own  superstition 
might  keep  his  neighbour  in  countenance,  but  side  by  side  with 
Protestantism,  and  in  the  midst  of  it ;  not  in  an  age  of  drowsy 
acquiescence  in  the  claims  of  the  priesthood,  but  in  the  midst  of 
a  rationalistic  and  free-thinking  generation  ;  in  a  word,  in  the 
very  midst  of  inflammable  materials,  which  required  only  a 
single  spark  to  explode  them.  To  all  which  must  be  added, 
that  it  was  to  be  made,  not  by  means  of  some  plausible  novelty, 
but  by  one  of  the  most  threadbare  artifices — one  of  the  most 
vulgar  appeals  to  popular  credulity — Rome  ever  condescended  to 
employ.  The  legend  of  the  holy  coat,  or  ‘  seamless  garment’  of 
the  Saviour,  which  tradition  says  is  in  the  keeping  of  the 
clergy  of  Treves,  and  which  that  same  veracious  teacher  aUo 
says  is  in  the  possession  of  twenty  other  churches,  is  as  gross  an 
imposture  as  any  on  which  the  pardoners  of  the  middle  ages  de¬ 
pended  for  the  performance  of  the  most  real  and  most  profitable 
of  all  their  miracles — the  transfer  of  the  solid  gold  from  the 
pockets  of  the  people  to  their  own.  Nay,  as  if  for  the  purpose 
of  making  the  experiment  under  all  possible  disadvantages,  this 
particular  relic  is  beset  with  difliculties  peculiar  to  itself,  and  which 
do  not  aflFect  many  others.  With  regard  to  many  of  the  asserted 
relics  of  the  Church  of  Rome,  all  we  can  do  is  to  demand  proof  oi 
their  genuineness;  and  if  a  man  say  that  any  one  of  them  is  the 
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thing  it  professes  to  be,  we  should  have  the  same  difficulty  in 
disproving  the  assertion,  as  if  he  said  that  the  people  in  the 
moon  have  tails.  Rome  cannot  prove,  and  the  objector  cannot 
confute.  The  intrinsic  improbability,  the  absence  of  all  historic 
proof,  and  an  instinctive  dislike  of  absurdity,  form  the  ratio 
siifficiens  for  rejecting  them.  But  in  the  present  case,  he  who 
believes  in  the  holy  coat  of  Tr6ves,  must  believe  not  only  with¬ 
out  reason,  but  against  it ;  not  only  in  the  continued  performance 
of  multitudinous  miracles,  which  have  kept  this  extraordinary 
garment  in  its  present  integrity,  but  in  that  greatest  of  all 
miracles,  which  makes  both  sides  of  a  palpable  contradiction 
true  ;  he  must  believe,  without  a  shadow  of  historic  probability, 
not  only  in  the  original  recovery  of  this  holy  garment,  some 
centuries  after  the  crucifixion,  by  the  keen  scent  of  the  relic- 
mongering  Helena ;  and  in  its  sudden  re-discovery,  after  some 
more  centuries  of  oblivion,  as  a  sacred,  but  wholly  unaccountable 
deposit  in  the  cathedral  of  Treves  ;  but  he  must  believe  all  this 
in  the  face  of  twenty  other  traditions,  which  assign  the  posses¬ 
sion  of  the  relic  to  other  places, — traditions,  some  of  which  un¬ 
deniably  have  as  much  plausibility  to  recommend  them,  and 
none  of  which  can  possibly  have  much  less.  And  as  if  to  in¬ 
volve  every  faithful  son  of  the  Church  in  the  last  degree  of  per¬ 
plexity,  or  perhaps  to  try  his  docile  faith  to  the  uttermost,  two 
at  least  of  these  holy  coats  have  the  sentence  of  infallibility 
itself  in  their  favour.  Leo  X.,  in  his  bull  of  the  year  1514, 
pronounced,  in  his  infallibility,  that  that  at  Trives  was  the 
genuine  garment.  But  alas!  Gregory  XVI.,  not  infallibly 
convinced  of  bis  predecessor’s  infallibility,  or  infallibly  convinced 
that  he  infallibly  erred,  also  infallibly  assigned  the  same  honour 
to  that  at  Argenteuil.  'I'his  mistake  cannot  well  be  rectified, 
except  by  an  infallible  declaration  that  two  are  one.  Jiom  hat 
gesprochen,  say  l)rs  Gildemeister  and  Sybel.  These  gentle¬ 
men  have  published  a  tractate  of  more  than  one  hundred  pages 
on  the  claims  of  all  these  ‘  holy  coats;’  and  a  most  amusing  and 
elaborate  production  it  is.  They  have  gone  into  the  subject  with 
all  the  pains-taking  diligence  and  minute  accuracy  of  German 
erudition — for  which,  as  may  be  supposed,  it  possesses  unusual 
attractions.  Not  a  nook,  not  a  corner,  of  this  profound  inquiry 
has  been  left  unexplored.  Every  thing  which  scanty  history 
and  more  copious  tradition  could  contribute — every  thing  which 
ingenious  conjecture  and  personal  inspection  could  suggest — has 
been  pressed  into  this  solemn  investigation.  Not  content  with 
reading  up  the  whole  literature  of  the  subject,  they  have  called 
in  the  evidence  of  those  who  have  had  the  advantage  of  scruti- 
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nizing  the  matter  by  their  senses,  and  who  have  aided  these  by 
science  ;  who  have  measured  the  garment  with  the  accuracy  of 
tailors,  and  e.xamined  its  colour  and  texture  through  a  micro¬ 
scope.  And  the  conclusion  to  which  our  authors  have  arrived, 
is  perhaps  much  the  same  as  most  persons  would  have  arrived 
at  without  any  such  learned  aids — that  the  said  holy  coat  is  no 
Eastern  garment  at  all !  If  we  could  suffer  ourselves  to  smile  at 
any  attempt  to  elicit  truth,  surely  it  would  be  impossible  to  re¬ 
frain,  at  seeing  two  grave  professors  thus  prodigal  of  proof  on 
such  a  theorem.  But  we  cannot  allow  ourselves  to  be  other¬ 
wise  than  well  pleased  with  any  effort  to  disabuse  humanity  of 
any  one  of  its  superstitions  ;  and  can  only  hope  that  those  who 
fail  to  be  convinced  by  the  more  obvious  arguments — who  can 
surmount  the  difficulties  arising  from  intrinsic  probability, 
absence  of  historic  proof,  and  infallible  contradictions — may  de¬ 
rive  satisfaction  from  the  other  and  more  minute  statements  of 
Drs  Gddemeister  and  Sybel.  To  us  honest  Protestants,  of 
course,  the  book  (however  pleasant  to  read — and  very  pleasant  it 
is,  as  an  acute  piece  of  historic  criticism)  is  wholly  unnecessary. 
Such  an  apparatus  of  proof  for  such  an  object,  seems  like  re¬ 
sorting  to  trigonometry  to  ascertain  the  height  of  an  object 
three  feet  high  ;  or  it  may  remind  us  of  the  tailors  of  Laputa, 
W'ho  ‘  took  the  altitude  by  a  quadrant,  and  described  the  dimen- 
‘  sions  of  the  whole  body  by  a  rule  and  compasses.’ 

It  is  curious  that  Martin  Luther,  in  his  very  last  sermon, 
makes  reference  to  the  delusions  practised  by  means  of  the  holy 
coat  at  Tieves,  and  in  his  usual  style  of  energetic  invective. 

Such  is  the  relic  on  which  the  Romish  Church  thought  it  right 
to  rely  as  a  means  of  rekindling  the  fervours  of  the  people,  or  of 
te>ting  their  strength.  Even  the  chief  advocate  of  the  Holy 
Coat  is  not  ashamed  to  admit  the  extreme  dubiousness  of  the 
grounds  on  which  veneration  is  challenged,  and  to  plead  for  its 
genuineness  with  a  fainting  heart.  The  utmost  Jo«eph  Von 
Hommer,  late  Bishop  of  'I’reves,  ventures  to  say,  is  as  follows : — 
‘  The  preceding  is  ail  I  have  been  able  to  collect  respecting 
‘  the  Holy  Coat.  Till  future  sources  of  information  shall  either 
‘  refute  or  confirm  what  I  have  adduced,  we  must  content  our- 
‘  selves  with  what  has  been  brought  forward.  The  decision  of 
‘  any  ancient  matter,  which  cannot  be  fully  proved,  must  be  re- 

*  ferred  to  a  constituent  principle  in  the  mind  of  man.  If,  from 
‘  whatever  cause,  he  is  prejudiced  against  any  thing,  he  will 
‘  always  be  opposed  to  that  w  hich  contradicts  his  views  ;  but  if  he 

*  is  predisposed  in  its  favour,  he  readily  accepts  partial  proofs  as 
‘  valid  ones — and  willingly  abandons  himself  to  the  belief,  that 
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‘  what  he  wishes  is  really  true.  An  unbiassed  mind  will,  without 
‘  reference  to  the  question,  always  reverence  whatever  is  vener- 
‘  able,  for  the  sake  of  its  antiquity.’*  Singular  logic  ! 

The  purpose  for  which  the  relic  was  to  be  exposed  was  worthy 
of  the  relic  itself.  It  was  from  a  similar  motive  with  that  which 
induced  Leo’s  sale  of  Indulgences,  and  by  which  he  justified  it. 
In  his  case,  the  completion  of  St  Peter’s  Cathedral  at  Rome  was 
the  object ;  in  this,  the  repair  and  embellishment  of  the 
Cathedral  at  Treves. 

And  lastly,  the  promises  of  spiritual  immunities  and  blessings 
were  hardly  less  ample  than  those  which  a  Friar  of  the  olden  time 
might  have  proclaimed.  Part  of  the  official  circular  announcing 
the  exhibition,  is  as  follows.  It  will  be  observed  that  the  Bull  of 
Leo  is  quoted,  as  if  an  interval  of  more  than  three  centuries  had 
nothing  to  do  with  the  matter  : — 

‘  During  the  course  of  the  present  year,  the  said  holy  relic 
'  will  be  exhibited  in  the  Cathedral  church,  on  the  18th  of 
‘  August  next,  for  a  period  of  six  weeks,  to  gratify  the  pious 

*  desires  of  all  those  who  have  formed  the  design  of  undertaking  a 
‘  pilgrimage  to  Treves,  to  honour  the  holy  coat  of  our  Divine 
‘  Redeemer  by  direct  inspection  ;  and  thus  obtain  the  entire  abso- 
‘  lution  promistd  by  Pope  Leo  X.  on  the  26</i  of  January  1514. 

‘  According  to  that  celebrated  Bull,  the  said  Pope,  desiring  that 
‘the  Cathedral  at  Treves,  which  enjoys  the  honour  of, being 
‘  the  repository  of  the  Seamless  Coat  of  our  Lord,  and  of  so  many 
‘  other  holy  relics,  may  be  distinguished  in  a  corresponding  manner 
‘  by  magnificent  ceremonials  and  splendid  ornaments,  grants 

‘  and  perftct  absolution,  throuyhout  all  succeeding  ages,  to  those  of 
‘  the  faithful  who  shall  make  a  pilgrimage  to  Treves  on  the 
‘  exposition  of  the  Holy  Coat — sincerely  repenting  of  their  sins, 
‘  and  doing  penance  for  the  same,  or  who  have  formed  the  steadfast 

*  resolution  to  do  so,  finA,  moreover,  contribute  liberally  towards  the 
‘suitable  endowment  of  the  Cathedral  at  Treves.’ 

Upon  the  whole,  the  experiment  of  Bishop  Arnoldi,  under  all 
the  circumstances  of  the  case,  would  appear  to  be  little  short  of 
infatuation.  Where,  we  are  ready  to  ask,  was  that  astute  spirit, 
that  profoundly  subtle  policy,  which  is  not  unjustly  attributed  to 
the  Romish  Church,  and  by  which  she  is  supposed  to  read 
sagaciously  the  signs  of  the  times,  and  to  profit  by  every  vicissi¬ 
tude  in  human  affairs  ?  The  answer  is,  that  in  relation  to  that 
most  important  part  of  all  government — the  knowing  how  to  adapt 


•  The  Bishop’s  tract  was  published  in  1834,  and  republished  at 
Bonn,  1844. 
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laws  and  usages  to  an  altered  state  of  society — the  knowing 
when  and  how  far  reform  has  heconie  inevitable — she  has  never 
evinced  one  particle  of  true  policy.  Be  it  a  feature  of  wisdom  or 
of  folly,  she  never  yields ;  of  wisdom,  it  will  of  course  be  regard¬ 
ed  by  those  who  venerate  her  as  the  depository  of  that  truth  which 
is  itself  unchangeable ;  of  folly,  by  those  who  think  that  she  is 
incrusted  with  the  errors  and  corruptions  of  other  ages,  which  the 
present  will  not  bear.  With  the  same  desperate  consistency  did 
she  act  at  the  period  of  the  Reformation  ;  the  reforms  she  attempt¬ 
ed  were  all  nugatory  or  insigniticunt;  she  adhered  with  inflexible 
pertinacity  to  every  essential  corruption  of  her  system;  and  when 
at  length,  after  numberless  attempts  to  evade  it,  she  yielded  to 
the  clamours  of  all  Christendom  for  a  general  council,  she  stereo¬ 
typed  all  her  principal  errors,  and  gave  them  the  deliberate  and 
irrevocable  sanction  of  Trent.  The  Decrees  of  that  Council  have 
thus  been,  in  a  thousand  cases,  a  millstone  about  her  own  neck — 
binding  her  to  her  irreversible  decisions,  when  time,  the  great 
retormer,  had  already  proeluimed  them  obsolete.  We  can  hardly 
be  surprised,  therefore,  that  Bishop  Arnold!  should  have  thought 
it  quite  reasonable  to  bring  on  the  stage  of  the  nineteenth  century, 
the  obsolete  machinery  of  superstition  which  even  the  sixteenth 
could  not  bear  without  rebellion. 

But  though  the  clergy  of  Treves,  in  resolving  on  this  exhibi¬ 
tion,  egregiously  miscalculated  in  relation  to  the  elements  of  dis¬ 
content  which  lay  around  them,  and  in  relation  to  the  possible 
remote  consequences,  they  did  not  miscalculate  the  present  power 
of  Rome  over  the  vast  multitudes  of  her  communion.  As  we 
have  before  said,  remarkable  as  may  have  been  the  audacity 
of  the  experiment,  still  more  remarkable  is  the  fact,  that  it  should 
have  been  so  far  successful. 

The  circular  of  Bishop  Arnoldi  was  issued  on  the  6th  of  July 
1844.  The  exhibition  began  August  18th  ;  and  between  that 
date  and  the  middle  of  October,  it  is  calculated  that  nearly,  if  not 
quite,  a  million  and  a  half  of  pilgrims  visited  Treves  on  this 
pious  errand.  Day  after  day,  for  weeks  and  months,  they  stream¬ 
ed  into  the  city  by  thousands,  and  from  every  quarter  of  the 
compass  ;  every  road  was  thronged  with  the  devout  travellers, 
and  every  species  both  of  land  and  water  carriage  employed  to 
bring  them  to  their  destination ;  the  steamers  on  the  Moselle, 
gaily  decorated,  swarmed  with  pilgrims  from  the  Rhine,  Coblenlz, 
Bonn,  Cologne,  and  even  from  France,  Belgium,  and  Holland, 
who  were  greeted  on  their  landing  with  the  thunder  of  artillery 
and  the  ringing  of  bells.  Procession  after  procession,  each 
with  its  priestly  fugleman  at  its  head,  with  banners  flying  and 
music  playing,  filed  into  the  privileged  city ;  while  its  environs. 
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and  the  city  itself,  were  thronged  with  the  incongruous,  or, 
aS  some  would  say,  not  incongruous  accompaniments  of  jugglers, 
mountebanks,  and  conjurers.  And  this  immense  and  motley 
throng  were  gathered,  from  a  country  in  which  education  has 
been  the  universal  boast,  to  pay  their  adoration  to  an  old  coat ! 
VVe  speak  advisedly  ;  for  the  hymn  which  they  sang,  as  they 
prostrated  themselves  before  the  Holy  Coat,  and  worshipped, 
began  with  the  words,  ‘  Holy  Coat,  pray  for  us while  many  sub¬ 
joined,  ‘  O  Holy  Coat,  we  pray  to  thee!*  * 

Well  may  Ur  Ullmann  declare,  that  it  was  in  glaring  contra¬ 
diction  to  their  present  degree  of  knowledge,  both  religious  and 
secular,  t 


•  See  Apostolic  Christians,  p.  20. 

j*  Miracles  of  course  were  attendant  on  this  exhibition  of  holy  relics, 
though  they  seem  to  have  been  neither  so  numerous  nor  so  imposing  as 
those  which,  rather  more  than  a  century  ago,  rendered  the  tomb  of  the 
Ahhe  Paris  so  fruitful  a  scene  of  wonders.  The  most  noted  of  them — 
the  sudden  cure  eflected  on  the  Countess  Droste  V'ischering — is  already 
familiar  to  the ‘English  public.  This  lady  had  fur  years  been  afflicted 
with  a  contraction  of  the  knee-joint.  She  had  lung  tried  all  that  medical 
skill  could  do  fur  her  ;  but  like  her  in  the  Gospel  who  was  miraculously 
healed  by  touching  the  hem  of  the  garment  ot  the  living  Saviour,  she 
was  nothing  better  fur  what  she  had  expended  on  physicians,  but  rather 
grew  worse — no  uncommon  case,  the  calumniators  of  medical  art  would 
say.  No  sooner,  however,  did  she  come  in  sight  of  the  holy  coat,  and 
prostrate  herself  in  adoration  before  it,  than  she  was  instantaneously 
cured,  in  proof  of  which  she  was  enabletl  to  walk  to  her  carriage  without 
the  aid  of  her  crutches,  merely  leaning  on  the  arm  of  her  grandmother. 
She  departed  home,  as  some  say,  perfectly  cured;  while  others  affirm 
that  it  was  hut  a  temporary  alleviation,  and  that  she  is  once  more  a 
cripple.  Be  this  as  it  may,  the  crutches  were  hung  up  in  the  cathedral, 
as  a  trophy  of  this  miraculous  achievement.  The  Countess  Droste 
Vischeriiig  might  say  to  Bishop  Arnoldi  when  she  gave  the  crutches, 
as  Sir  Pitilip  Sydney  when  he  handed  the  cup  of  water  to  the  dying 
soldier,  ‘  Thy  necessity  is  yet  greater  than  mtne.’ 

The  Doctors,  who,  as  Mr  Laing  somewhat  archly  remarks,  will  suffer 
people  ‘  to  he  cured  neither  with  a  miracle  nor  without  one,’  were  not 
disposed  to  let  this  miracle  pass  unquestioned.  They  were  jealous  of 
any  miraculous  cures  except  their  own,  and  unwilling  to  admit  that  there 
are  any  greater  prodigies  than  those  effected  by  their  own  powders 
and  potions.  Yet  we  have  no  doubt,  that  the  palliation  in  this 
case  (^which  we  by  no  means  suspect  to  have  been  other  than  real) 
was  attributable  to  the  very  same  causes  to  which  the  sons  of  iEscu- 
lapius  are  indebted  for  not  a  few  of  their  surprising  cures,  and  which 
only  the  dishonest  among  them  impute  to  the  occult  operation  of  in¬ 
nocent  remedies.  The  holy  coat  had  as  little  to  do  with  the  matter  in 


11*2 


Relujious  Movement  in  Germany — 


184( 


T 


Jan. 


During  the  continuance  of  this  remarkable  exhibition,  the  local 
authorities  of  Treves  required,  in  their  wisdom,  that  both  citizens 
and  strangers  should  avoid  all  criticism  on  religious  matters  and 
opinions — being  doubtless  afraid  lest  *  holes’ should  be  picked  in 
the  holy  coat. 

In  spite  of  such  cautions,  which,  in  fact,  are  always  ineffectual, 
an  expression  loud  enough  was  soon  heard,  and  that  just  when 
the  holy  coat  was  at  the  height  of  its  celebrity.  We  allude,  of 
course,  to  the  Protest  of  John  Ronge,  dated  October  1,  1844, 
from  Laurahiitte,  a  mining  district  in  Upper  Silesia.  His  story — 
as  gathered  from  his  own  statements  in  the  ‘  RechtJ'ertujmg'  or 
‘  Justification,’ which  was  subsequently  elicited  by  the  accusa¬ 
tions  of  his  Roman  Catholic  adversaries — is  soon  told.  He  was 
burn  on  the  16th  of  October  181-1,  in  Bishopswald,  a  village  in 
the  circle  of  Neisse  near  the  Sudetic  chain.  His  father  possess¬ 
ed  a  small  farm  and  a  large  family — John  being  the  third  of 


the  one  case,  as  infinitesimal  doses  of  some  infinitely  innoxious  snk- 
stunres  have  to  do  with  the  other.  It  was,  as  in  so  many  other  cases,  un¬ 
bounded  confidence  in  the  physician;  the  mind  triumphing  over  the  body. 
The  influence  of  the  immaterial  over  the  material  part  of  our  complex 
organization  is  in  some  degree  familiar  to  us  all,  and  the  dependence  of 
some  forms  of  disease  on  this  influence  is  universally  arknowle<lged. 
The  limits  within  which  the  mind  can  thus  he  the  physician  of  the  body, 
have  not  yet  been  accurately  discovered  ;  hut  for  the  cure  of  diseases  which 
can  be  so  cured,  we  would  hack  religious  enthusiasm  against  any  faith 
which  was  ever  reposed  in  the  most  impudent  empiric  which  this  cre¬ 
dulous  age  has  produced.  The  true  test  of  miracles,  and  which,  where 
it  is  found,  may  well  entitle  us  to  consider  them  as  an  affair  of  testimony, 
must  take  them  clear  beyond  those  limits  within  which  the  imagination 
may  be  supposed  to  operate;  they  must  extend  not  only  to  the^wnc- 
tional,  but  to  the  organic.  Such,  precisely,  is  the  test  to  which  the 
Scripture  miracles  appeal.  They  are  not  ten'alive — in  some  instances 
successful,  and  in  some  not;  and  they  include  such  critical  cases 
as  the  resurrection  of  the  dead  and  the  restoration  of  lost  organs,  effected 
in  the  presence  of  a  multitude  of  hostile  spectators.  In  such  cases,  we 
are  at  liberty  to  eliminate  that  indeterminate  element — the  supposed  in¬ 
fluence  of  imagination — and  may  fearlessly  consider  the  question  as  one 
of  testimony.  .4n  imagination  which  turns  a  wooden  leg  into  one  of 
flesh  and  blood,  which  makes  an  assemhied  multitude  of  unbelieving 
men  believe  it  to  be  done,  and  that  as  often  as  it  is  required,  is  a  thing 
not  recognised  in  any  sober  system  of  mental  philosophy.  In  the  case  of 
the  Countess  Droste  Vischering,  it  has  been  shown  by  an  intelligent 
physician  at  Kreuznach  who  knew  her,  that  the  effects  might  be  fully 
accounted  for  by  the  enthusiasm  of  the  patient. —  See  Laing’s  Notes, 

pp.  28-30. 
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eleven.  His  early  years  were  spent  in  tending  sheep,  and  ac¬ 
quiring  the  elementary  branches  of  knowledge  which  form  the 
moderate  curriculum  of  a  village  school.  At  the  age  of  fourteen 
his  father  was  prevailed  upon  to  send  him  to  the  Gymnasium  in 
Neisse,  which  he  entered  in  1827  and  did  not  quit  till  18:36. 
He  seems  to  have  been  a  diligent  student,  but,  as  usual  with 
men  of  active  character,  he  preferred  history  and  his  native 
literature,  to  philology  and  the  classics.  From  the  Gymnasium 
at  Neisse,  he  repaired  to  the  University  at  Breslau.  Here  he 
dedicated  himself  to  the  study  of  theology,  and  made  up  his  mind, 
contrary  to  the  wishes  of  many  of  his  friends,  to  become  a  priest. 
While  at  the  University,  he  accomplished  the  usual  term  of 
military  service  in  the  corps  of  sharpshooters,  under  Major  Von 
Firk.  He  has  not  forgotten  this  part  of  his  course,  and  seems 
likely  to  practise  in  the  ‘  church  militant  ’  with  much  greater 
success  than  he  could  ever  have  met  with  under  Major  Von 
Firk. 

In  1839  he  left  the  classes  of  the  University  and  entered  ‘  the 
‘  Seminary,’  his  residence  in  which  he  describes  as  ‘  a  period 
‘  fraught  with  the  most  mournful  and  painful  conflicts.’  Brought 
into  nearer  contact  with  the  function  to  which  he  had  dedicated 
his  life,  he  conceived  the  deepest  abhorrence  of  it.  The  ‘  veiled 
‘  prophet  ’  had  uncovered,  and  the  affrighted  votary  stood  aghast. 
He  tells  us,  ‘  the  confidence  I  had  hitherto  reposed  in  my  spiri- 
‘  tual  instructors  was  banished  from  my  heart,  now  that  I  had 
‘  the  opportunity  closely  to  survey  their  mode  of  life.  .  .  . 

‘  The  degrading  fetters,  of  which  I  had  hitherto  been  ignorant, 

‘  now  galled  and  oppressed  me,  and  I  clearly  saw  how  much 
‘  many  of  my  fellow  sufferers  endured,  and  felt  the  more  keenly 
‘  because  they  dared  not  avow  the  cause.’  Yet,  he  says,  on 
leaving  the  Seminary,  of  which  he  gives  a  very  graphic  account, 

‘  he  was  resolved  on  one  thing — to  discharge  his  duties  with  zeal 
‘  and  conscientiousness,  to  be  the  instructor  of  the  people  who 
‘  might  be  committed  to  his  care,  in  the  true  sense  of  the  word  ; 

‘  to  speak  the  truth  without  hypocrisy  and  without  respect  of 
‘  persons.’  An  opportunity  soon  occurred  of  testing  his  firm¬ 
ness.  Being  appointed  to  the  chaplaincy  at  Grottkau,  his  in¬ 
dignation  was  soon  moved  at  the  intrigues  of  the  Ultramontane 
faction  ;  and  on  one  occasion,  when  the  court  of  Rome 
hesitated  to  ratify  the  choice  of  an  aged  and  amiable  man,  who, 
on  account  of  his  moderation  and  liberality,  had  been  elected  to 
the  vacant  bishopric  of  Breslau,  but  whose  appointment,  for  the 
very  same  reason,  was  unpalatable  at  Rome,  Ronge  gave  ex¬ 
pression  to  bis  indignation  in  a  public  journal,  and  asked,  ‘  Are 
‘  they  waiting  for  a  return  of  the  times  when  men  sent  a  mule  to 
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‘  Rome  laden  with  ^old,  to  procure  a  bishopric  ?  ’  Ronge  was 
suspected  of  the  authorship;  he  was  condemned,  suspended  and 
deprived  of  his  cure,  without  trial,  and  in  spite  of  the  re¬ 
monstrances  of  his  parishioners  and  the  authorities  of  Grott- 
kau.  He  retired  to  Laurahiitte,  and  there  supported  himself 
as  a  private  tutor. 

At  the  time,  therefore,  that  he  issued  his  celebrated  protest 
against  the  proceedings  at  Treves,  Ronge  was  already  in  dis¬ 
grace.  Of  that  protest  we  need  not  say  much  ;  it  is  already 
familiar  to  the  public,  and  is  certainly  a  remarkable  production. 
Dr  Ullmann,  while  very  properly  tracing  a  large  portion  of  the 
effects  it  produced  to  the  previous  state  of  public  feeling — pre¬ 
pared  to  sympathise,  and  wanting  only  a  voice — somewhat 
under-rates  its  merit.  ‘  It  contained,’  he  says,  ‘  no  peculiar  or 
‘  significant  thoughts.’  No — those  thoughts  were  doubtless 
shared  by  many  who  dared  not  or  who  could  not  give  expression 
to  them.  But  there  must  certainly  be  something  remarkable 
about  a  composition  which  so  instantly  produces  a  universal 
sensation.  At  Leipzig  alone,  an  edition  of  50,000  was  sold  in 
a  fortnight  It  is  not  every  one  who  can  give  effective  expres¬ 
sion  to  the  feelings  of  thousands,  and  make  them  say,  ‘  this  is 
*  our  spokesman.’  It  is  not  every  one  who  can  thus  convert 
latent  caloric  into  the  active  element  of  a  wide-spread  conflagra¬ 
tion.  And  if  we  look  at  the  composition,  we  can  clearly  trace 
indications  of  great  powers  of  presenting  thought,  whatever  may 
be  the  powers  of  reasoning.  The  style  here  and  there  strongly 
reminds  us  of  the  racy  sinewy  way  in  which  Luther  could  briefly 
express  his  thoughts.  Such  is  that  sentence — 

‘  Bishop  Arnoldi  of  Treves,  ....  do  you  not  know — 
‘  as  bishop  you  must  know  it — that  the  founder  of  the  Christian  re- 
‘  ligion  bequeathed  to  his  apostles  and  disciples,  not  his  coat, 
‘  but  his  spirit  ?  His  coat,  Bishop  Arnoldi  of  Treves,  belongs 
‘  to  his  executioners,’  And  again  where  he  says — ‘  Believe  me, 
‘  that  while  hundreds  of  thousands  of  Germans,  full  of  enthu- 
‘  siasm,  are  hastening  to  Treves,  millions  like  myself  are  filled 
‘  wiith  horror,  and  the  bitterest  detestation  of  your  unworthy  e.x- 
‘  hibition.  'I'hese  feelings  are  not  confined  to  one  class  or  one 
‘  party,  but  are  felt  by  all  classes,  and  even  by  the  Catholic 
‘  priesthood.  Judgment  will  overtake  you  sooner  than  you  ex- 
‘  pect.  Already  the  historian’s  pen  is  consigning  your  name, 
‘  Arnoldi,  to  the  contempt  of  the  present  and  future  generations, 
‘  as  the  Tetzel  of  the  nineteenth  century.’  And  once  more  in 
the  conclusion — ‘  Go  all.  Catholics  and  Protestants,  to  the  work, 
‘  for  it  concerns  our  honour,  our  liberty,  and  our  well-being. 
‘  Do  not  bring  to  shame  the  spirit  of  your  forefathers,  who  razed 
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‘  the  Capitol,  by  suffering  the  Castle  of  St  Angelo  to  domineer 
‘  over  you  in  Germany.  Let  not  the  laurels  of  Huss,  Hiitten, 

‘  Luther,  be  disgraced  !  Give  to  your  thoughts  words,  and  to 
‘  your  will  deeds.’ 

Ronge’s  e.\communication  was  notified  to  him  December  4, 
1844.  He  was  spoken  of  every  where  as  the  schlecte  falsche 
priester — ‘  the  base  perjured  priest.’  The  Jesuits,  as  usual, 
employed  their  ancient  weapons  of  slander,  and  covered  him 
with  every  species  of  infamy.  It  is  but  just  to  Ronge  to  say, 
that  he  has  completely  exonerated  himself  from  all  such  impu¬ 
tations,  and  is  admitted  to  be  blameless  in  his  life  and  morals, 
however  immature  and  undeveloped  may  have  been  his  religious 
views.  His  example  of  secession  was  followed  by  that  of  seve¬ 
ral  other  individuals  of  note — amongst  whom  were  Dr  Regen- 
brecht,  professor  in  the  university  of  Breslau,  and  Dr  Schreiber, 
pro-rector  of  the  university  of  Friburg  in  Baden. 

But  it  was  not  long  before  defection  assumed  a  more  formid¬ 
able  character.  Secessions  were  soon  to  be  numbered,  not  by 
units,  or  by  tens,  but  by  hundreds  at  once.  Within  little  more 
than  three  weeks  after  Ronge’s  appeal,  the  little  Catholic  com¬ 
munity  of  Schneidemiihl,  an  obscure  town  in  the  duchy  of 
Posen,  seceded  in  a  body,  formed  themselves  into  the  germ  of 
the  German  Catholic  Church,  notified  the  fact  to  the  depart¬ 
mental  government  at  Bromberg,  and  petitioned  to  be  recognised 
in  the  usual  forms. 

The  priest,  under  whose  leadership  the  movement  was  orga¬ 
nised  and  effected,  was  the  now  well-known  John  Czerski,  whose 
history,  like  that  of  Ronge,  is  very  simple,  and  told  by  himself 
in  very  few  words  : — He  was  the  son,  he  informs  us,  of  poor  but 
pious  parents,  and  was  born  at  Werlubien,  a  village  near  Neuen- 
burg.  Till  the  age  of  thirteen  he  attended  the  village  school, 
where  he  acquired  the  usual  rudiments  of  knowledge.  He  was 
thence  removed  to  the  grammar-school  of  Bromberg,  and  from 
this  place  to  tbe  Royal  Gymnasium  at  Conitz,  where  he  prose¬ 
cuted  his  studies  with  considerable  distinction.  In  a  year  and  a 
half  he  entered  the  Marien  Gymnasium  at  Posen,  and  thence, 
in  another  half  year,  repaired  to  the  ‘  Episcopal  Seminary.’ 
Here,  as  with  Ronge,  commenced  a  series  of  conflicts,  which 
issued  in  entire  alienation  from  the  Romish  system ;  but  there  is 
a  marked  difference  in  the  mental  history,  at  this  period,  of  these 
two  men.  The  religious  element  seems  to  have  been  much  more 
decided  in  Czerski  than  in  Ronge.  While  the  latter  chiefly 
dwells  on  the  degradation  which  the  Romish  system  imposed  on 
him  as  a  man,  stunting  his  intellect,  destroying  his  freedom  of 
thought  and  action,  withering  his  affections,  and  reducing  him 
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to  a  machine,  Czerski  dwells  principally  on  the  degradation 
which  it  imposed  on  him  as  a  Christian — the  inconsistency  of  the 
maxims  taught,  and  the  practices  enjoined,  with  the  Bible.  His 
conflicts  of  mind,  therefore,  much  more  nearly  resembled  those 
of  Luther,  in  his  cell  at  Erfurth.  Like  the  first  reformer,  Czer¬ 
ski  studied  the  Bible,  and  drew  his  weapons  entirely  from  that 
armoury  ;  and  his  brief  refutation  of  the  leading  doctrines  of  the 
Romish  system,  bottomed  wholly  on  Scriptural  grounds,  is  ex¬ 
ceedingly  striking. 

The  congregation  at  Schneidemuhl  drew  up  a  confession  of 
faith  and  an  address,  in  which  they  justified  these  secessions  from 
the  Church  of  Rome  in  nine  distinct  articles. 

This  was  the  signal  of  battle.  The  example  of  Schneidemuhl 
was  immediately  followed  in  various  parts  of  Germany  ;  and,  in 
about  four  months,  communities,  renouncing  the  authority  of 
the  Roman  Catholic  Church,  had  been  formed,  or  were  in  course 
of  organization,  at  Berlin,  Brunswick,  Leipzig,  Breslau,  and 
many  other  places.  Several  of  these  communities,  when  thus 
formed,  published,  like  Schneidemiihl,  their  confession  of  faith ; 
and  the  discrepancies  amongst  them  seemed  to  warrant  no  very 
favourable  auguries  of  future  consolidation. 

While  all  agreed  most  strikingly  in  the  points  on  which  their 
several  framers  justified  their  secession — in  renouncing  the  Pope’s 
authority — service  in  an  unknown  tongue — communion  in  one 
kind — auricular  confession — the  celibacy  of  the  priesthood — and 
in  fact  all  the  points  on  which  Protestants  lay  the  chief  stress,  it 
cannot  be  denied  that  they  exhibit  signal,  yet,  under  the  cir¬ 
cumstances,  very  natural  diflferences  and  contrarieties  as  to  posi¬ 
tive  doctrine.  Thus  the  confession  of  Schneidemuhl,  which  was 
far  more  explicit  and  minute  than  many  of  the  others,  main¬ 
tained  transubstaritiation,  while  the  rest  generally  abjured  it — 
the  seven  sacraments,  while  the  rest  contented  themselves  with 
two — as  also  a  species  of  purgatory,  while  others,  that  of  Berlin 
particularly,  reject  any  notion  of  the  kind.  Some  content  them¬ 
selves,  as  that  of  P>lberfeld,  with  a  general  adhesion  to  the  con¬ 
fession  of  Schneidemuhl  in  all  essential  points, — a  somewhat 
vague  distinction.  On  the  whole,  we  cannot  but  agree  with  Mr 
Laing,  (who  has  given  a  large  and  faithful  account  of  the  early 
confessions,)  that  the  discrepancies  w’ere  sufficiently  numerous  to 
beget  the  question,  ‘  How  was  combined  action  or  organic  unity 
‘  possible  amidst  such  discordant  materials  ?'  Mr  Laing  lays  so 
much  stress  on  this,  that  he  doubts  the  possibility  of  a  Concor¬ 
dat  ;  yet,  by  a  most  unaccountable  omission,  he  has  neglected  to 
inform  us,  that  at  the  very  moment  he  was  expressing  his  doubts, 
the  difficulties  in  question,  whether  satisfactorily  or  not,  had 
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.been  surmounted  at  the  first  General  Council  of  the  German  Ca¬ 
tholic  Church,  held  at  Leipzig,  March  24,  1845. 

They  were  surmounted,  partly  by  adopting  a  confession  ex¬ 
ceedingly  simple  and  general,  and,  theologically  speaking,  defi¬ 
cient;  partly  by  surrendering  many  of  the  points  on  which  dif¬ 
ferences  had  existed.  Thus  the  Church  of  Schneidemiihl  re¬ 
nounced  the  large  remains  of  Popish  errors  found  in  its  original 
confession.  So  far  as  relates  to  the  negative  side  of  this  Reform¬ 
ation — the  renunciation  of  certain  doctrines — the  newly-formed 
communities  may  be  said  to  be  unanimous;  and,  by  whatever 
specious  name  they  may  please  to  call  themselves,  are  as  Pro¬ 
testant  as  Protestants  themselves  ;  nay,  in  some  points,  they  are, 
as  our  Oxford  divines  were  wont  to  say,  even  more  ‘  Protestant 
‘  than  the  Reformation.’  For  the  positive  side  of  the  system,  it 
is  principally  summed  up  in  the  first  and  second  articles  of  the 
Confession  of  the  General  Council  of  Leipzig,  which  are  as  fol¬ 
lows  : — 

*  1.  The  foundation  of  Christian  faith  shall  be  sought  by  us  solely 
and  exclusively  in  the  Holy  Scripture,  the  understanding  and  expound¬ 
ing  of  which  is  the  province  of  reason,  thoroughly  imbued  and  alfected 
with  Christian  principle.  2.  As  a  general  summary  of  our  faith,  we 
adopt  the  symbol  which  follows  : — “  I  believe  in  God  the  Father,  who, 
by  his  Almighty  Word,  created  the  world,  and  rules  it  with  wisdom, 
equity,  and  love.  I  believe  in  Jesus  Christ,  our  Lord  and  Saviour.  I 
believe  in  the  Holy  Ghost,  in  a  holy,  universal  Christian  Church,  in  the 
forgiveness  of  sins,  and  in  life  everlasting.’” 

But  this  satisfies  the  demands  of  the  theological  critics  as 
little  as  did  the  discrepancies  of  the  original  Confessions  ;  nor  are 
their  objections  without  much  appearance  of  reason.  ‘  It  is  too 
‘  simple,’  cries  Dr  Ullmann,  echoed  by  Mr  Laing.  ‘  A  church 
‘  cannot  be  built  on  a  mere  system  of  negations,  or  on  vague 
‘  generalities.’  The  Confession  leaves  many  vital  questions  un¬ 
determined,  and  affords  ample  space  in  which  the  most  diverse 
forms  of  religious  belief  may  alike  take  shelter.  And  in  many 
quarters  it  is  affirmed,  that  as  there  are  unquestionably  amongst 
the  seceders  not  a  few  Rationalists,  *  advocates  of  that  theory 
‘  which  would  evolve  the  essence  of  religion  out  of  human  con- 
‘  sciousness,  contents  itself  in  general  with  the  ideas  of  God, 
‘  virtue,  and  immortality,  and  honours  Christianity  merely  as  an 
‘  historical  and  oft-clouded  development  of  these  universal  truths 
*  of  religion,’*  so  the  simplicity  of  the  Leipzig  Confession  was 
designed  to  shield,  if  not  to  favour  them. 

While  we  would  be  the  last  to  advocate  any  unworthy  com¬ 
promise  of  truth  to  attain  a  spurious  union,  we  must  confess  that 


•  Ullmann,  p.  21. 
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we  are  not  disposed  to  attach  so  much  weight,  as  many  have 
done,  either  to  the  arguments  derived  from  the  discrepancies  in 
the  original  confessions,  or  to  the  simplicity  of  that  which  was 
at  last  adopted  at  Leipzig.  The  former  might  surely  not  unna¬ 
turally  be  expected  in  the  utterances  of  newly-formed  commu¬ 
nities,  just  opening  their  eyes  to  the  light  of  truth,  and  putting 
forth  their  sentiments  with  haste  and  without  concert.  The  lat¬ 
ter  was,  perhaps,  an  equally  natural  attempt  to  circumscribe,  as 
far  as  possible,  the  chances  of  controversy  at  so  critical  a  moment. 

We  admit,  however,  that  this  vagueness  in  the  principal  ar¬ 
ticle  of  the  Leipzig  confession — this  comparative  absence  of  the 
positive — constitutes  the  principal  danger  which  the  new  church 
has  to  fear.  That  there  should  have  been  Rationalists  among 
the  Seceders  was  inevitable ;  for  they  are  to  be  found  in  abun¬ 
dance  both  in  the  Catholic  and  the  Protestant  churches,  and  any 
considerable  secession  from  either  would  be  sure  to  embrace  such 
an  element.  'I'he  only  two  important  questions  are — first,  whe¬ 
ther  they  exist  in  larger  proportion  than  in  the  other  religious 
communions  of  Germany ;  and  secondly,  whether  it  was  desir¬ 
able  to  veil  important  differences  under  a  vague  confession.  The 
former,  looking  at  the  general  tenor  of  the  confessions  published 
by  the  separate  congregations,  we  should  answer  in  the  negative; 
we  doubt  whether  the  Rationalists  are  more  numerous  in  the 
German  Catholic  Church  than  amongst  the  Romanists  or  the 
Protestants.  The  latter  question  we  should  also  answer  in  the 
negative,  both  because  it  is  due  to  truth  that  essential  differences 
— whichever  party  be  in  the  right — should  not  be  shuffled  over 
by  a  designedly  vague  confession,  and  because  it  is  not  easy  to 
tell  what  false  impressions,  or  what  loss  of  sympathy  and  confi¬ 
dence  from  without^  may  result  from  such  a  compromise.  Cer¬ 
tainly  the  language  of  Bauer,  the  author  of  one  of  the  vo¬ 
lumes  at  the  head  of  this  Article,  and  who  is  one  of  the 
clergy  of  the  German  Catholic  Church,  is  not  calculated  to 
appease  the  alarm  which  many  of  the  orthodox  Protestants  have 
expressed.  He  defends  and  applauds  the  simplicity  of  the 
Leipzig  confession  expressly  on  the  grounds  of  the  very  lowest 
Rationalism,  (p.  253;)*  while  Professor  Bayrholfer  of  Mar- 


*  The  insinuation,  rather  than  assertion,  of  Dr  Ullmann  (p.  21,) 
would  seem  to  give  some  countenance  to  Dr  Bayrfioffer’s  statement — 
‘  It  were  perhaps  not  unfair,’  says  he,  (c*  mdchle  wohl  nicht  ungirecht 
seyn)  ‘to  assume  that  the  majority,  if  tfiey  would  freely  speak  out, 
would  confess  to  a  more  or  less  determinate  Rationalism.’  But,  as  we 
shall  show,  the  statements  of  Protestants  are  to  be  received  with  some 
abatement. 
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burg  claims  the  whole  movement  as  a  triumph  of  Rationalism. 
Die  neue  liichtting  steht  entschieden  auf  dtm  Boden  des  Ration- 
alismus.  Such  representations  are,  of  course,  to  be  inter¬ 
preted  by  the  character  and  wishes  of  the  party  uttering  them ; 
but,  however  exaggerated,  they  entail  suspicions  which  the  new 
community  cannot  well  repel ;  they  are  the  natural  consequence, 
the  inevitable  price,  of  a  compromise.  It  is  far  better  that,  if 
men  can  agree  at  all,  they  should  do  so,  not  by  concealing  their 
differences,  but  in  spite  of  them.  If  it  be  said,  that  in  this  case  the 
differences  are  such  that  those  who  hold  them  could  not  form  one 
community  if  they  were  avowed,  what  stronger  proof  could  be 
afforded  of  the  hollowness  of  the  compromise  ?  We  predict,  with 
the  utmost  confidence,  that,  after  a  certain  interval,  the  old  con¬ 
troversies  must  break  out  till  the  positive  element  is  more  dis¬ 
tinctly  evolved.*  Nor,  much  as  we  desire  unanimity,  can  we  even 
wish,  for  the  honour  of  truth  and  of  both  parties,  that  it  should 
be  otherwise.  What  but  an  unworthy  shuffle  can  unite  in  one 
confession,  men  who  so  differ,  that,  while  some  believe  ‘  Christ’ 
to  be  really  ‘  God,’  others,  with  Mr  Bauer,  think  that  even  the 
title  of  the  ‘  Son  of  God’  is  ‘oriental,’  and  not  fit  for  us  ‘  occi- 
‘  dentals’ — -fiir  uns  Abendlander (P.  253.) 

We  have  thus  gone  into  some  detail,  because  we  are  really 
anxious  to  get  at  the  precise  truth,  and  to  enable  our  readers  to 
form  an  accurate  opinion.  But  we  do  not  hesitate  to  say,  that 
we  doubt  whether  the  Rationalistic  element  is  larger  amongst  the 
Seceders  than,  from  the  condition  of  religious  parties,  was  inevi¬ 
table  ;  and  that,  in  some  respects,  the  differences  in  the  German 
Catholic  Church  are  even  less  offensive  than  in  the  old  commu¬ 
nities.  If  there  is  a  compromise,  is  that  compromise  more  repul¬ 
sive  than  the  existence  of  the  same  differences  with  a  profession 
of  a  symbol  which  excludes  them? 

On  this  ground  we  are  much  surprised  that  Dr  Ullmann  did  not 
feel  with  what  dangerous  weapons  he  was  playing,  when  he  em¬ 
ployed  some  of  his  arguments  against  the  supposed  compromise ; 
and  how  easily  they  might  be  retorted,  with  interest,  on  German 
Protestantism.  If  the  simple  confession  of  Leipzig,  which  we 
allow  to  be  theologically  meagre,  should  shelter  some  discordant 
forms  of  faith,  his  own  Protestant  Church  affords  but  a  melancholy 
})ruof  that  the  most  stringent  symbolic  books  do  not  exclude  them. 
The  German  Catholic  Church,  with  its  simple  creed,  can  hardly 
be  infested  with  a  greater  amount  of  freethinking  and  rationalism 


•  Since  these  words  were  written,  and  indeed  since  they  were  in 
type,  we  have  learned  that  the  separation  of  the  different  elements  of 
the  new  community  has  already  commenced. 
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than  the  Protestant  Church  has  been,  with  its  ritj;id  imposition  of 
creeds,  articles,  and  protestations.  The  new  German  Catholic 
Church  will,  at  all  events,  escape  theguiltof  openly  sanctioning  per¬ 
jury  and  contempt  of  truth.  The  open  misbelief  or  unbelief  of  pro¬ 
fessors  and  preachers  in  the  German  Protestant  Church — nay,  in 
the  German  Roman  Catholic  Church  also — renders  it  in  the  highest 
degree  perilous  to  insist  on  this  point.  It  was  not  without  reason 
that  Menzel,  speaking  of  this  very  subject,  uttered  the  caustic  words 
— ‘  Professors  smilingly  taught  their  theological  pupils  that  unbe- 
‘  lief  was  the  true  apostolic,  primitive  Christian  belief,  proven 
‘  by  reason  and  revelation ;  Christ  himself — they  do  not  deny 
‘  him — is,  in  their  opinion,  a  good  honest  man  ;  but  they  put  all 
*  their  insipidities  into  his  mouth,  making  him,  by  means  of  their 
‘  exegetical  juggling,  sometimes  a  Kantian,  sometimes  an  Hege- 
‘  lian,  now  one  ?ow,  now  another,  just  as  may  happen  to  please 
‘  the  Professor.  In  our  learned  age,  every  tiling  depends^upon 
‘  Hermeneutics.  One  man  might  become  a  Bonze,  and  swear 
‘  upon  the  symbolic  books  of  Fo,  and  yet,  by  means  of  a  dex- 
‘  terous  exegesis,  invest  the  stupid  books  with  as  rational  a 
‘  meaning  as  he  pleased.  They  do  not  alter  the  word ;  they 
‘  swear  upon  it,  but  think  of  something  else.’ 

Our  own  country,  too,  has  recently  furnished  us  with  abun¬ 
dant  proof,  that  the  Thirty-nine  Articles  may  be  subscribed  with 
thirty-nine  hundred  modes  of  interpreting  them — or  misinter¬ 
preting  them,  if  not  naturally,  yet  ‘  non-naturally while,  in 
the  very  same  country,  religious  communities,  not  inconsider¬ 
able  in  numbers,  have  existed  for  centuries  with  a  very  close 
approximation  to  identity  of  doctrine — absolute  identity  on  all 
important  points — who  never  framed  or  imposed  a  single  symbo¬ 
lical  document.  The  simplicity  of  the  Leipzig  Confession  is  of 
itself  of  little  consequence.  As  Dr  Ullmann  himself  says,  ‘  the 
‘  more  simple  a  confession  is,  the  better.’  A  church  may  be 
agreed  though  it  has  a  simple  confession  ;  the  real  dithculty 
here  is,  that  the  church  has  a  simple  confession,  because  it  is  not 
agreed.  ‘  We  must  not  first  constitute  a  church,’  subjoins  the 
same  author,  ‘and  then  fit  it  with  a  confession  ;  but  we  must 
‘  first  have  a  definite  faith,  and  then  found  the  church  upon  it.’ 

The  polity  of  the  newly-formed  communities  is  of  a  highly 
popular  character,  and  has  the  general  approbation  of  Mr  Hau- 
ber,  who  even  thinks  it  might  be  worth  while  for  Protestants  to 
take  a  lesson  from  it.  The  principal  provisions  are,  that  the 
congregations  are  to  have  the  choice  of  their  clergy — who  must 
have  received  a  theological  education — and  whose  appointment 
is  irrevocable.  The  remaining  regulations  may  be  seen  in  Bauer 
or  Hauber,  or  in  the  little  publication  entitled  ‘  The  Apostolic 
‘  Christians.’ 
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And  now  comes  the  important  question — What  will  be  the  ex¬ 
tent  of  the  new  movement  ?  what  its  rate  of  progress  ? — a  very 
difficult  problem,  and  one  for  the  solution  of  which  we  have 
but  very  imperfect  data. 

The  question,  of  course,  chiefly  depends  on  the  degree  of  pre¬ 
paration  for  this  change  amongst  the  Catholic  population  of 
Germany.  There  is  no  making  men  free  against  their  will, 
and  the  light  of  heaven  itself  only  seems,  to  a  diseased  eye, 
agony  as  well  as  darkness.  With  reference  to  this  point,  the 
evidence  is  certainly  very  conflicting.  That  there  has  been  ex¬ 
tensive  indignation  at  the  intrigues  and  renewed  pretensions  of 
the  Ultramontane  faction,  we  have  already  shown,  and  the  new 
movement  is  the  fruit  of  it.  Nor  can  it  be  said  that  that  move¬ 
ment  has  been  hitherto  other  than  eminently  successful ;  it  has 
already  issued  in  the  organization  of  nearly  two  hundred  com¬ 
munities,*  and  the  secession  of  probably  not  less  than  one  hun¬ 
dred  thousand  individuals.  It  is  very  difficult  to  ascertain  their 
number  even  with  approximate  accuracy  ;  but  the  sum-total  can 
be  hardly  below  that  we  have  named. 

On  the  other  hand,  the  mere  fact  that  the  Romish  Church 
should  have  been  able  to  induce  no  less  than  a  million  and  a 
half  of  pilgrims  to  repair  to  the  spectacle  at  Treves,  in  spite 
of  their  boasted  education,  shows  how  extensive  is  the  power 
which  Rome  still  possesses  over  large  masses  of  the  population. 

Nor,  in  a  political  point  of  view,  are  the  difficulties  with  which 
the  movement  has  to  contend  trivial.  In  some  of  the  states, 
the  whole  weight  of  the  governments  will  be  to  the  uttermost 
exerted  against  it ;  while  in  others,  for  various  reasons,  there 
will  be  no  more  than  a  doubtful  or  frigid  countenance  shown  to¬ 
wards  it.  In  all,  it  seems  probable  that  it  will  be  endured  rather 
than  favoured.  In  the  principal  states  of  the  German  Confe¬ 
deration  we  And  the  population  distributed  in  the  following 


manner : — 

Population.  Catholic!.  Protestants. 

Austria, .  11,725,540  11,500,540  225,000  (nearly.) 

Bavaria, . .4,440,327  3,061,547  1,378,780 

Wurtemburg,  .  .  .  .  1,701,726  519,425  1,182,301 

Saxony .  1,757,800  30,375  1,727,425 


Prussia  and  Westphalia,  14,928,501  5,617,020  9,311,481 

The  minor  states  have  all  a  mixed  population. 

In  Austria  and  Bavaria,  composing  so  large  a  portion  of  the 
population,  the  government  is  Catholic,  and  the  utmost  oppo- 


*  Bauer  has  given  a  list  of  more  than  160  communities  (pp.  269-270.) 
But  his  work  appeared  in  August,  since  which  there  have  been  consider¬ 
able  accessions. 
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sition  to  the  movement  may  be  reasonably  expected.  In 
Saxony,  though  the  people  and  the  government  are  Pro¬ 
testant,  the  King  is  Catholic,  and  may  be  expected  to  make  as 
much  opposition  as  he  can.  In  Baden  the  German  Catholic 
congregations  are  not  favoured,  but  are  not  prohibited,  In 
Wurtemburg*  they  are,  more  wisely,  neither  favoured  nor  pro¬ 
hibited,  but  let  alone.  Most  of  the  minor  states — as  Hesse, 
Anhalt,  Saxe-Coburg,  Darmstadt  —  are  all  waiting,  with  more 
prudence  than  dignity,  the  course  which  events  may  take,  or  the 
policy  of  the  more  powerful  members  of  the  Confederation.  Nor 
must  it  be  forgotten,  that,  from  the  very  nature  of  the  German 
governments,  both  Catholic  and  Protestant,  any  movement  like 
the  present  has  to  contend  with  difficulties  which  would  be  un¬ 
known  under  our  own  free  constitution, — difficulties  arising  out 
of  their  characteristic  jealousy  and  habitual  suspicion  of  whatever 
wears  the  semblance  of  revolution  ;  as  also  from  the  busy  med¬ 
dling  spirit  with  which  they  interfere  in  every  transaction,  great 
or  little,  and  check  and  impede  all  social  changes,  even  where 
they  cannot  prevent  them.  In  the  minor  states,  the  Princes, 
having  nothing  important  to  do,  are  apt  to  degenerate  into  little 
better  than  a  sort  of  royal  Paul  Prys,  love  to  show  their  other¬ 
wise  unknown  power  by  assuming  state  in  trifles,  byinflicting  petty 
mortifications,  and  conferring  petty  honours.  And  as  all  are 
taught  to  look  up  to  government  as  almost  the  sole  fountain  of 
distinction ;  as  so  large  a  portion  are  expectants  of  little  offices 
and  paltry  ribands  ;  as  all  professional  men  are  under  so  strict  a 
surveillance  ;  and  as  there  is  so  little  that  resembles  an  inde¬ 
pendent  aristocracy,  whether  of  rank,  intellect,  or  wealth,  it 
cannot  be  but  that  any  movement  like  the  present  will 
have  to  contend  with  much ;  not  merely  from  the  hostility  of 
some  governments,  but  even  from  the  prying,  bustling,  formal 
spirit  of  those  governments  that  care  nothing  about  the  matter. 
The  odious  censorship,  also,  however  imperfectly  it  may  in  these 
days  fulfil  its  office,  is  an  engine  which  must  be  expected  to  be 
rigorously  employed  against  it.  The  most  stringent  application 
of  this  species  of  moral  quarantine  may',  of  course,  be  expected 
under  the  Catholic  princes.  And  of  the  extent  to  which,  under 
the  Bavarian  government,  it  has  been  applied,  we  may  judge 

*  Yet  even  in  Wurtemburg  the  king  has  recently  intimated  that  his 
silence  is  not  to  be  construed  into  any  approbation  ;  that  it  is  uncertain 
what  the  course  of  bis  government  may  be,  because  it  is  ‘  uncertain 
whether  the  German  Catholic  communities  will  attain  consolidation.* 
So  that  success  seems  to  be  the  condition  of  the  approval  of  the  govern¬ 
ment,  which  will  graciously  be  pleased  to  recognise  the  new  church,  if 
it  cannot  avoid  so  doing. 


184G. 


The  German  Catholic  Church. 


123 


from  the  fact,  that  it  was  intimated  to  the  Editor  of  the  Allge- 
meine  Ztituny^  (which  is  published  at  Aujfsburg,)  that  he  must 
seclude  from  its  columns  the  very  name  of  the  ‘  German  Catholic 
‘  Church,’  and  all  details  of  its  movements;  which,  considering 
that  this  order  was  given  to  a  Newspaper,  and  that  ‘  the  move- 
‘  ment  was  emphatically  the  news,’  was  assuredly  an  order  to  enact 
the  play  of  Hamlet  with  the  part  of  Hamlet  left  out. 

Considering,  then,  the  character  of  these  all-prying  govern¬ 
ments,  and  the  extent  to  which  the  bulk  of  the  influential  classes 
are  dependent  upon  them,  we  cannot  be  surprised  that  the  new 
movement  has  not  at  present  made  much  progress  amongst  those 
classes.  Functionaries  and  preferment-hunters  are  acting  by 
their  governments,  just  as  the  petty  states  are  acting  by  the  more 
powerful ;  they  are  ‘  waiting  upon  Providence,’  and  will  believe 
or  disbelieve  according  to  the  wholesome  example  of  their  bet¬ 
ters.  Meantime,  they  accurately  adjust  their  countenance  by  the 
court  glass;  and  obliquely  glancing  at  the  royal,  princely,  or  ducal 
visage,  smile  or  frown  as  that  appears  propitious  or  otherwise. 

But  if  the  German  Catholic  community  has  made  compara¬ 
tively  little  progress  amongst  the  most  cultivated  classes,  it  would 
be  an  equal  error  to  suppose  that  it  has  gained  its  chief  conquests 
amongst  the  very  ignorant ;  these  are  well  contented,  for  the  most 
part,  with  their  pilgrimage  to  Treves.  Its  chief  supporters  are 
found  amongst  a  very  substantial,  though  not  the  highest  class ; 
in  the  ranks  of  middle  life ;  amongst  merchants  and  manufac¬ 
turers,  burghers  and  shopkeepers.  For  similar  reasons  it  has  not 
penetrated  the  rural  districts  to  any  considerable  extent ;  it  is  in 
the  populous  places,  and  especially  the  Free  Towns,  that  it  most 
readily  finds  supporters.  We  are  far,  of  course,  from  mentioning 
this  as  an  unfavourable  omen  ;  no  revolution  was  ever  yet  suc¬ 
cessful  that  did  not  embrace  a  large  portion  of  these  elements. 
We  merely  refer  to  it  as  afifording  one  of  the  criteria  forjudging 
of  the  probable  extent  of  the  movement,  and  of  its  rate  of  pro¬ 
gress.  It  clearly  appears  that  it  still  has  much  to  do  before  it 
cun  be  said  in  any  sense  to  be  national. 

Another  circumstance  which  has  struck  many  writers  as  un¬ 
favourable,  is  the  non-appearance,  at  least  as  yet,  of  adherents 
of  such  commanding  vigour  of  intellect,  extensive  knowledge, 
and  weight  of  wisdom,  as  shall  insure  the  new  community  effec¬ 
tive  leadership,  and  whose  very  names  shall  be  ‘  a  tower  of 
‘strength.’  Ronge  and  Czerski  are  certainly  both,  in  many 
respects,  remarkable  men ;  but  they  have  not  hitherto  exhibited 
qualities  which  would  entitle  their  names  to  be  mentioned  in  the 
same  rank  with  any  of  the  great  reformers  of  the  sixteenth 
century, — with  Luther,  Melancthon,  Zwingle,  or  Calvin. 
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Another  circumstance,  which,  as  time  rolls  on,  may  have  a 
further  tendency  to  limit  the  movement,  will  be  the  pecuniary 
sacrifices  to  which  its  adherents  must  submit ;  and  to  which  the 
Germans  are  not  quite  so  much  accustomed  as  large  bodies  of 
our  own  countrymen.  They  can  hardly  expect  state  endow¬ 
ments  ;  and  they  can  as  little  expect  the  transfer  of  existing 
church  property, — unless,  as  at  the  Reformation,  they  can  induce 
the  Roman  Catholics  in  some  states  to  renounce  Rome  en 
masse.  Now  the  maintenance  of  a  church  is  an  expensive  thing, 
as  the  praiseworthy  efforts  of  large  bodies  of  British  religionists 
can  testify.  The  question  is,  whether  German  piety  is  at  pre¬ 
sent  equal  to  this  effort?  On  this  subject.  Dr  Ullmann  makes 
some  very  forcible  remarks,  which  we  regret  that  we  have  not 
space  to  translate,  (p.  34,  35  :) — ‘  A  main  point,’  says  he,  ‘  is 
‘  the — money.  {Ein  Ilauptpunkt  sinddie  Geldmittel.)  A  church 
‘  with  its  correspondent  collegiate  institutions  is  an  expensive 
‘  business.’ 

Owing  to  the  causes  we  have  specified,  and  some  others  we 
have  not  touched,  many  think,  that  though  the  German  Catho¬ 
lic  Church  will  succeed  in  gaining  a  permanent  footing,  its  pro¬ 
gress  will  not  be  proportional  to  the  present  enthusiasm  ;  that 
the  limit  of  its  activity  will  soon  arrive ;  that  the  momentum 
with  which  it  was  projected  will  not,  under  all  these  retarding 
causes,  be  very  long  maintained.  All  such  conclusions  appear  to 
us  very  uncertain.  Mr  Laing  even  goes  so  far  as  to  say,  that 
the  movement  ‘  is  a  blow  ’  to  the  Romish  Church,  ‘  but  the  blow 
‘  of  a  child,  without  force,  energy  of  purpose,  or  right  direction.’ 
He  founds  his  judgment  in  a  great  degree  on  the  sinister  influ¬ 
ence  of  the  German  governments,  and  the  social  and  political 
condition  of  the  people.  He  denies  the  existence  of  a  German 
national  spirit,  and  ridicules  accordingly  the  appeal  to  it,  on  the 
part  of  the  ‘  German  Catholic  Church.’  ‘  If,’  says  he,  ‘  as 
‘  Ronge  proposes  in  his  address,  the  German  nationality  is  to  be 
‘  its  mother,  it  is  of  premature  birth,  for  it  has  come  into  the 
‘  world  before  its  parent.’ 

We  do  not  deny  that  there  is  force  in  Mr  Laing’s  remarks  on 
these  subjects.  But  we  are  far  from  conceding  that  there  is  such 
a  close  connexion  between  the  political  condition  of  a  people,  and 
the  success  of  any  revolution  like  the  present,  that  the  one  shall 
be  determined  by  the  other.  Governments  and  their  subjects, 
at  the  time  of  the  Reformation,  were  certainly  in  a  far  more 
unfavourable  position,  viewed  politically,  than  at  present — yet 
this  did  not  prevent  the  Reformation ;  and  history  assures  us, 
that  similar  changes  of  religious  sentiment  may  take  place  even 
under  the  most  diverse  political  relations.  There  is  a  connexion. 
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no  doubt,  between  the  two.  The  form  of  polity  will  greatly 
modify  such  revolutions,  and  may  either  retard  or  accelerate 
them.  But  whether  any  government  can  frustrate  them  or  not, 
will  depend  entirely  on  the  degree  of  intensity,  and  the  extent,  with 
which  the  feelings  which  prompt  them  may  have  penetrated  the 
people.  VV^hether  popular  feeling  in  Germany  be  sufficiently 
strong  to  neutralize  all  such  opposition — to  bear  the  resistance 
of  hostile,  or  overcome  the  vis  inertmoi  indifferent  governments, 
may  be  a  question  ;  or  whether  it  will  attain  such  a  degree  of 
strength  in  the  course  of  the  futther  evolution  of  the  movement, 
remains  to  be  seen.  All  judgments  on  this  point  we  hold  to  be 
premature. 

A  similar  fallacy  is,  in  our  opinion,  to  be  found  in  Mr  Laing’s 
inferences  from  the  absence  of  a  national  spirit  in  Germany. 
In  one  sense  the  Germans  certainly  have  very  little  of  this  spirit, 
but  in  another  sense  they  have  a  great  deal.  Indifference  or 
apathy  in  reference  to  a  nation’s  own  rights,  is  surely  compatible 
with  the  most  vivid  abhorrence  of  a  foreign  yoke,  and  attachment 
to  its  own  soil  and  institutions,  even  when  those  institutions  are 
detestable.  There  is  not  a  nation  in  Europe  which  has  this  spe¬ 
cies  of  patriotism  more  intense  than  the  Russians,  to  whom  the 
very  existence  of  national  spirit,  in  our  sense  of  the  word,  is  un¬ 
known.  In  like  manner,  whatever  may  be  the  German  phlegm 
with  regard  to  the  character  of  their  own  governments  and  their 
personal  freedom,  they  have,  and  always  have  had,  a  deep  and  ex¬ 
tensive  jealousy  of  Ultramontane  influence  and  pretensions.  It 
is  with  a  man  and  his  country  as  with  a  man  and  his  wife.  They 
may  wrangle  all  day  long,  and  yet  the  interference  of  a  third 
party  shall  instantly  draw  upon  him  the  resentment  of  both. 

The  German  jealousy  of  Rome  is  not  a  thing  of  yesterday ;  it 
has  been  more  or  less  prevalent  ever  since  the  days  of  Luther — 
nay,  was  prevalent  even  earlier ;  and  it  has  been  recently  excited 
anew,  by  the  efforts  made  by  the  adherents  of  Rome  to  gird  the 
chain  tighter,  and  to  make  the  yoke  heavier.  If  there  is  one  fact 
clear  from  the  statements  of  writers  on  the  subject,  it  is  the  re¬ 
cent  attempt  of  Rome  to  revive  the  authority  of  the  ancient 
Church,  and  the  resentment  of  a  large  portion  of  the  people  in 
consequence. 

All  depends,  we  repeat,  on  the  degree  in  which  feelings  of  this 
nature  have  penetrated  the  bulk  of  the  people,  or  shall  do  so,  as 
the  movement  developes  itself.  If  such  feelings  should  attain 
certain  strength,  all  the  obstacles  we  have  mentioned  will  disappear. 
Governments  will  acquiesce — latent  energy  equal  to  the  crisis 
will  be  evolved — funds  will  be  raised — and  every  obstacle  yield  as 
usual  to  that  irresistible  thing — the  will  of  a  united  people. 

Meantime  there  are  two  points  which  are  already  certain,  and 
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on  which  we  need  not  wait  for  further  evidence  to  speculate. 
First,  The  movement  will  be,  whether  extensive  or  not,  perma¬ 
nent.  There  is  another  limb,  whether  it  shall  prove  a  finger  or 
leg  we  know  not,  lopped  olf  the  Romish  colossus.  The  whole  his¬ 
tory  of  the  secession — its  decision  and  promptitude, — shows  that 
conciliation  is  out  of  the  question  ;  the  alienation  is  too  deep  to 
admit  of  any  thought  of  it.  And  its  partisans  also  are  suffi¬ 
ciently  numerous  to  propagate  it. 

Secondly,  and  this  is  scarcely  less  important.  It  will  be  a  lesson 
to  Rome  how  she  makes  rash  experiments  for  the  restoration  of 
her  antiquated  claims  of  high-church  authority,  and  implicit  obe¬ 
dience.  Many  of  her  adherents  dreaded  the  recent  experiment 
of  Bishop  Arnoldi,  and  now,  that  it  is  too  late,  vainly  express 
their  regret.  It  has  ended,  as  all  such  efforts  to  turn  back  the  tide 
of  history  must  end  ;  much  as  somewhat  similar  events  have  end¬ 
ed  at  home.  The  reaction  against  Oxford  has  come  at  last;  and 
the  like  reaction  against  Jesuitism  has  come  in  Germany. 

‘TheUlfranontane  movement  in  the  Catholic  Church,’  says  MrHauher, 
‘  has  had  an  uncommonly  speedy  course.  Revived  only  a  few  years  ajjo, 
it  has  already  passed  through  all  those  stages  which  in  reality  took  the 
Romish  system  more  than  as  many  centuries  to  traverse.  It  has  its 
fathers,  its  apologists,  its  proselytes,  its  poets  and  orators,  its  miracles, 
its  pilgrimages  and  indulgences,  and  now  at  last — its  reformation.’* 

Dr  Ullmann  even  speculates  on  the  possibility  of  Rome’s  un¬ 
dertaking  a  voluntary  reformation  in  consequence  of  this  warning; 
and  the  passage  is  so  eloquent,  that  we  wish  we  could  find  space 
for  it. 

For  our  own  parts,  we  doubt  whether  any  spontaneous  refor¬ 
mation  of  Rome  can  be  any  other  than  nugatory.  As  Dr 
Ullmann  himself  remarks  in  another  passage  of  his  Drdctiken, 
*  The  doctrine  and  the  hierarchy  in  the  system  of  Catholicism 
‘  do  not  admit  of  separation — both  together  form  an  organic 
‘  whole;  the  Church,  the  Hierarchy,  the  Pope  himself,  are  doc- 
‘  trines — and  indeed  highly  significant  doctrines.’f 

This  is  truth,  and  all  history  proves  it.  We  find  that  so  in¬ 
separable  is  the  connexion  of  the  most  obnoxious  doctrines  of 
Rome  with  papal  power,  that  no  attempt  she  has  made  at  refor¬ 
mation  touches  one  of  them  ;  whereas,  on  the  other  hand,  wherever 
a  reformation  is  effected,  which  commences  with  renouncing  her 
authority,  whatever  the  form  of  Church  polity — Episcopal, 
Lutheran,  Presbyterian,  or  what  not — all  those  doctrines  which 
are  most  to  be  dreaded  go  at  once — transubstantiation,  auricular 
confession,  service  in  an  unknown  tongue,  communion  in  one 
kind,  purgatory,  and  the  celibacy  of  the  clergy — all  those,  in 
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fact,  which  the  German  Catholics  have  denounced,  as  did  Luther 
before  them. 

W'e  cannot  conclude  this  article  without  a  few  remarks  on  two 
not  unimportant  topics. 

The  first  relates  to  the  spirit  in  which  German  Protestants 
have  regarded  this  singular  manifestation  ;  and  which  we  cannot 
say  has  been  always  that  spirit  of  sympathy  and  charity  which 
we  should  naturally  have  expected  towards  men,  who,  whatever 
appellation, — such  as  ‘  the  German  Catholic  Church,’ — they  may 
adopt,  or  however  deficient  or  ill-defined  may  at  present  be  their 
system  of  positive  doctrine,  are  yet  literally  Protestants,  and  are 
strenuously  fighting  the  battles  of  Protestantism.  All  the  cor¬ 
ruptions  of  the  Romish  Church,  which  the  Reformers  denounced, 
the  followers  of  Czerski  and  Ronge  have  denounced  also.  For 
this,  we  contend,  they  deserve  and  demand  the  respectful  sym¬ 
pathy  of  all  their  Protestant  brethren,  and  the  exercise  of  patience 
towards  them  while  they  are  yet  struggling  towards  a  fuller 
light.  This  sympathy  and  this  patience,  we  cannot  say  that  we 
have  always  observed. 

A  certain  unfriendly  prejudice  appears  in  the  writings  of  many 
of  the  German  Protestants  in  relation  to  German  Catholics ;  and 
from  this  prejudice  even  Dr  Ullmann  and  Mr  Hauber  do  not 
seem  entirely  free.  Bauer  complains  strongly  of  a  hostile  spirit 
in  the  more  orthodox  quarters.  We  admit  that  there  is  some 
ground  of  jealousy,  from  the  indefinite  form  of  doctrine  adopted 
by  the  new  church,  and  the  fear  of  its  ultimately  leading  to  an 
indiscriminate  jumble  of  all  modes  of  belief  and  misbelief ; — in 
other  words,  to  a  heterogenous  pile  of  all  orders  of  ecclesiastical 
architecture,  in  which  indifferentism  (as  the  Germans  call  it) 
shall  be  the  only  creed,  and  a  spurious  charity  exclude  a  hearty 
and  conscientious  regard  for  truth.  But  this  fear  (laudable  in 
itself,  yet  we  trust  not  warranted  by  the  general  complexion  of 
the  materials  of  which  the  new  community  is  composed)  does  not 
account  for  the  whole  of  the  jealousy  felt;  and  still  less  for  the  un- 
candid,  captious,  and  bitter  tone  adopted  by  some  writers;  whether 
it  be  from  a  jealousy  of  any  reformation  but  tbeir  own  ;  or  from  a 
feeling  of  resentment  that  tbe  discontented,  if  they  must  secede, 
should  not  have  seceded  to  their  own  ranks  ;  or  from  a  fear  that 
the  new  church  may  gain  proselytes  from  Protestantism  as  well 
as  from  Rome — of  which  there  have  been  a  few  examples ;  or 
from  a  wish  to  monopolize  the  favour  of  government ;  or  from  a 
combination  of  any  such  motives,  we  know  not ; — but  we  have 
certainly  observed  in  various  quarters,  a  carping,  hypercritical 
spirit,  that  cannot  be  too  strongly  condemned.  We  should 
rather  have  expected,  what  in  many  Protestants  we  actually 
find,  a  superiority  to  any  such  feelings,  and  a  magnanimous 
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and  generous  sympathy  and  forbearance  towards  men  who 
were,  at  all  events,  casting  off  so  much  of  error,  and  were  but 
groping  for  the  truth.  We  trust  that  as  the  New  Catholics  come 
so  near  Protestants  in  so  many  essential  points,  the  feelings 
of  the  two  parties  will  not  afford  another  confirmation  of  the 
witty  assertion,  that  the  hatred  of  contending  sects  follows  the 
same  law  as  the  force  of  gravity — ‘  increasing  in  proportion  as 
‘  the  square  of  the  distance  diminishes.’ 

The  second  topic  respects  the  conduct,  which,  in  our  judgment, 
should  be  pursued  by  the  German  Catholic  Church  itself.  If  on 
any  one  thing  its  success  may  be  said  to  depend,  it  is  on  the 
perpetual  inculcation  and  maintenance  ‘  of  a  meek  and  quiet 
‘  spirit — in  abstaining  from  the  very  appearance  of  encouraging 
in  any  of  its  members  any  portion  of  the  ‘  Young  Germany’ 
nonsense.  It  must  learn  not  only  to  ‘  assert  rights,’  but,  if  need 
be,  to  ‘  endure  wrongs  ;*  and  to  bear  persecution,  if  it  must  come, 
with  fortitude  and  magnanimity.  Nothing  could  so  damage  its 
cause  as  to  have  it  confounded  with  that  of  rash  innovators  ; — 
whose  chief  object  is,  after  all,  politics  and  not  religion,  or  the  as¬ 
sertion  and  realization  of  political  theories  in  conjunction  with  reli¬ 
gious  changes,  and  by  means  of  them.  Let  not  the  two  things  be 
mingled,  or,  at  all  events,  let  it  be  seen  that  it  is  not  the  autho¬ 
rities  of  the  German  Catholic  Church  that  encourage  the  union. 
It  is  precisely  the  fear  of  political  changes  which  will  chiefly 
render  the  potentates  of  Germany  jealous;  and  it  would  still 
render  them  so,  even  if  there  were  no  reasonable  grounds  for  any 
such  fear.  But  we  cannot  disguise  from  ourselves,  that  from  the 
acknowledged,  and  in  some  quarters  even  boasted,  latitudina- 
rianism  of  the  new  church,  it  is  likely  to  enrol  under  its  banners 
some  undesirable  recruits — not  a  fewof  those  young,  ardent,  and 
half-fledged  minds  with  which  Germany  has  always  abounded  ; 
— minds  eager  to  realize  some  visionary  theory  of  a  super¬ 
human  Humanitat,  and  who  would  rashly  commit  any  cause,  how¬ 
ever  important,  in  pursuit  of  their  object.  This  danger  is  par¬ 
ticularly  to  be  apprehended  in  the  present  condition  of  the  Con¬ 
tinent  ;  in  various  parts  of  which  it  is  strongly  asserted,  that 
associations  are  forming,  characterised  by  detestable  principles, 
and  organized  for  nefarious  objects.  All  this  will  tend  to  ren¬ 
der  the  continental  governments  more  than  ordinarily  jealous ;  and 
will  consequently  require  unusual  cireumspection  on  the  part  of  the 
founders  and  leaders  of  the  German  Catholic  Church.  They  must 
take  a  leaf  out  of  Luther’s  book;  and  believing  with  him  that  the 
triumphs  of  Christianity  are  purely  moral  and  spiritual,  and  are  to 
be  effected  by  means  precisely  in  harmony  with  such  ends,  re¬ 
pudiate  as  he  did  all  force,  except  what  Milton  sublimely  calls 
*  the  unresistible  might  of  weakness.’ 
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Art.  V. —  Travels  in  North  America,  with  Geological  Observa¬ 
tions  on  the  United  States,  Canada,  and  Nova  Scotia.  By 
Charles  Lyell,  Esq.,  F.R.S.  2  vols.  8ro.  London  : 
1845. 

'^HESE  volumes  exhibit  in  a  narrow  compass  more  of  the 
bright  side  of  the  American  character  and  institutions, 
than  we  have  discovered  in  the  panegyrics  of  the  most  ardent 
Democrats  who  have  visited  the  land  of  liberty.  This  effect  is 
produced  not  only  by  the  hopeful,  good-humoured,  and  unaffected 
tone  in  which  the  excellent  writer  relates  his  adventures :  the 
occurrences  themselves  tell  their  own  favourable  story.  His 
popularity  was  not  of  that  vulgar  order,  which  sometimes  ex¬ 
cites  the  youthful  enthusiasm  of  America  to  extraordinary  exhi¬ 
bitions.  He  received  the  homage  appropriate  to  a  man  of 
science  in  the  crowded  attendance  on  his  Lectures,  and  in  the 
eagerness  with  which  his  geological  brethren  of  America  took 
the  opportunity  of  assisting  and  conferring  with  him ;  and,  at 
the  same  time,  the  most  agreeable  treatment  a  traveller  can  expe¬ 
rience,  that  of  unostentatious  kindness  and  hospitality.  If  science, 
literature,  and  the  arts  can  be  created  by  liberal  patronage, 
America  is  perhaps  the  country  to  which  we  ought  ultimately  to 
look  for  their  most  abundant  development.  There  exists  a  truly 
extraordinary  amount  of  public  spirit  of  this  description  among 
a  people  who  are  so  often  represented  as  wholly  devoted 
to  money-getting.  ‘  Not  only,’  says  he,  ‘  is  it  common  for 
‘  rich  capitalists  to  leave  by  will  a  portion  of  their  fortunes 

*  towards  the  endowment  of  national  institutions,  but  indivi- 
‘  duals  during  their  lifetime  make  magnificent  grants  of  money 

*  for  the  same  objects.’  He  informs  us,  that  the  bequests 
and  donations  made  during  the  last  thirty  years  in  the  state 
of  Massachusetts  alone,  for  the  benefit  of  religious,  charitable, 
and  literary  institutions,  amounted  to  not  less  than  a  mil¬ 
lion  sterling  ; — Massachusetts,  he  it  remembered,  containing 
about  one-sixteenth  of  the  population  of  England,  and  probably 
a  much  smaller  proportion  of  wealth.  In  fact,  as  it  is  a  charac¬ 
teristic  of  American  energy  to  expend  profuse  labour  to  obtain 
immediate  results,  it  may  be  doubted  whether  here — where 
results,  to  be  valuable,  must  needs  be  slow — the  work  has  not 
rather  been  overdone ;  and  whether  the  great  forcing  power  of 
institutions,  universities,  and  lectureships,  where  thorough 
education  is  of  necessity  rare,  may  not  have  a  tendency  to  bring 
forward  a  good  deal  of  superficial  knowledge  and  indifferent  taste. 
But  these  are  temporary  evils.  The  weeds,  if  rank,  are  shortlived, 
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and  tlie  same  influences  will  ultimately  raise  to  maturity  the 
better  seed.  Among  the  educated  of  the  labouring  classes, . 
attendance  on  cheap  lectures  is  a  favourite  relaxation :  they 
are  by  no  means  particular  in  their  choice  of  subjects,  and 
some  readers  may  smile,  though  Mr  Lyell  himself  speaks  with 
becoming  seriousness,  when  he  encounters  a  carpenter  in  a  little 
New  England  town,  on  his  way,  after  his  day’s  work,  to  hear  a 
lecture  ‘  on  the  astronomy  of  the  middle  ages.’  'I'his  miscel¬ 
laneous  appetite  for  information  may  partake  of  that  childishness 
of  mental  character  which  some  attribute  to  a  people  who  learn 
much  and  rapidly,  but  want  opportunity  to  perfect  their  educa¬ 
tion.  But  the  book-devouring,  indiscriminating  schoolboy  often 
makes  the  most  learned  man.  Let  the  appetite  once  exist — let  it 
be  encouraged  by  that  supply  of  knowledge  which  American 
munilicence  ensures — and  we  look  forward  with  perfect  confi¬ 
dence  to  the  time  when  genuine  philosophy  will  supersede  the 
follies  and  quackeries  in  vogue.  And  thus  those  citizens  who  have 
set  examples  of  high  public  spirit — such  as  we  in  England,  who 
have  some  right  to  boast  of  that  quality,  should  And  it  hard  to 
match — will  ultimately  attain  the  full  aim  of  their  generous 
sacrifices. 

The  main  object  of  Mr  Lyell’s  journey  was  to  observe  and 
collect  materials  in  his  own  chosen  pursuit;  and  although  he 
travelled  with  eyes  open  to  other  besides  geological  knowledge, 
and  noted  down,  us  the  occasions  fell  in  his  way,  his  impressions 
on  the  social  and  political  state  of  things,  he  returned  from  such 
digressions  with  eviilent  preference  to  his  favourite  earth,  and 
acquired  new  strength  by  again  embracing  her.  We  cannot 
here  discuss  the  scientific  questions  raised  in  his  work  ;  and  we 
shall  make  no  apology  for  accompanying  him  at  once  from  the- 
cities  and  densely  peopled  regions  of  the  Republic,  to  those  less 
frequented  regions  into  which  he  was  led  by  his  spirit  of  geolo¬ 
gical  enterprise. 

He  arrived  at  Boston  in  the  summer  of  1841 ;  and  after  visit¬ 
ing  the  Atlantic  cities,  and  taking  the  ordinary  run  to  Niagara 
and  back,  set  his  face,  in  the  middle  of  winter,  towards  the 
south,  to  study  an  extensive  region  very  little  visited  by  ordinary 
travellers.  South  of  the  Chesapeake,  there  extends  from  the 
Alleghany  mountains  to  the  sea  a  country  of  plains,  increasing 
in  width  as  the  mountains  recede  further  and  further  from  the 
sea,  in  their  south-westerly  prolongation.  To  the  west,  it  rises 
into  a  *  rolling,*  or  hilly  tract:  on  the  east,  it  is  fringed  by  the 
marshes  of  the  sea-coast.  The  soil  rests  on  the  hypogene  forma¬ 
tions,  granite,  gneiss,  &c.,  but  these  are  extensively  covered  by 
tertiary  deposits  of  sand  and  clay.  These  strata  have  only 
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recently  emerged  from  the  ocean,  and  the  whole  district 
appears  to  be  again  undergoing  the  process  of  depression ;  the 
sea  rising  higher  than  formerly  along  the  coast.  Far  and  near, 
the  general  aspect  of  the  country  is  that  of  one  vast  pine  forest. 

‘  The  pine  barrens,  on  which  the  long-leafed  or  pitch  pines 

*  flourish,  have  for  the  most  part  a  siliceous  soil,  and  form  a 
‘  broad  belt  many  hundred  miles  in  length,  running  parallel  to 

*  the  coast,  in  the  region  called  the  Atlantic  plain.  The  pine 
‘  barrens  retain  much  of  their  verdure  in  winter,  and  were  inte- 
‘  resting  to  me  from  the  uniformity  and  monotony  of  their 
‘  general  aspect ;  for  they  constitute,  from  their  vast  extent, 

‘  one  of  the  marked  features  of  the  geography  of  the  globe, 

‘  like  the  Pampas  of  South  America.’ 

These  vast  regions  of  pine  barren,  interspersed  with  swamp, 
have  been  as  it  were  left  behind,  untouched,  in  the  march  of 
European  settlement.  The  imagination  ordinarily  represents  to 
us  the  spread  of  population  in  America  as  a  gradual  process, — 
regular  as  the  advance  of  the  tide  over  sands,  slowly  covering 
the  uninhabited  earth,  and  moving  on  at  a  rate  capable,  as  it 
were,  of  measurement ;  so  that  at  each  stage  of  its  progress  a 
line  of  demarcation  might  be  drawn  between  the  peopled  land 
and  the  desert.  No  idea  could  be  more  fallacious;  and  it  is 
worth  while,  from  the  mere  interest  of  the  subject,  to  attain  a 
correct  idea  of  the  manner  in  which  the  greatest  social  phenome¬ 
non  of  modern  ages,  the  peopling  of  North  America,  is  accom¬ 
plished  ;  even  independently  of  its  important  bearing  on  the  poli¬ 
tical  problem  of  the  destiny  of  the  Republic. 

This  notion  of  a  gradual  and  steady  advance,  now  altogether 
unfounded,  pretty  correctly  represented  the  real  state  of  things, 
from  the  first  plantation  by  the  English,  nearly  to  the  American 
war.  In  the  oldest  colonies — New  England  and  Virginia — the 
population  at  first  increased  rapidly  on  a  limited  extent  of 
land.  This  might  be  partly  owing  to  the  communal  habits,  if  we 
may  call  them  so,  which  still  lingered  in  the  mother  country ; 
the  old  village  life  was  not  yet  fully  superseded  in  England; 
and  the  old  settlers  thronged  together  in  small  parochial  com¬ 
munities.  Probably  it  was  still  more  caused  by  the  prevailing 
dread  of  the  Indians,  who  hemmed  in  the  young  colonies,  and 
effectually  checked  the  love  of  emigration  by  cutting  off 
stragglers  from  the  main  body ;  and  by  the  unsettled  ownership 
of  the  frontiers,  as  between  European  powers.  It  is  curious  to 
observe  how,  with  regions  of  boundless  fertility  within  their  reach, 
the  descendants  of  the  Puritans  toiled  and  multiplied,  generation 
after  generation,  within  the  narrow  boundaries  and  on  the 
ungrateful  soil  of  the  older  New  England  states.  There 
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was  nothing  then  of  that  propensity  which  forms  the  ground¬ 
work  of  the  ‘Wakefield  theory’  of  colonial  human  nature; — 
no  eagerness  to  abandon  old  land  for  new.  In  the  colony 
of  Connecticut,  the  Governor  was  of  opinion,  in  1682,  that 
all  the  land  which  was  ‘  fit,’  had  been  ‘  taken  up  ’  already. 
Connecticut  had  then  only  10,000  inhabitants.  A  hundred  years 
afterwards,  it  contained  300,000 ; — all  subsisting  on  that  soil 
which  the  Governor  had  so  early  represented  as  fully  peopled.  The 
three  states  of  Massachusetts,  Rhode  Island,  and  Connecticut, 
now  only  200  years  old,  are  as  densely  peopled  as  Old  England 
was  si.x  centuries  after  the  Norman  conquest.  The  curses  and 
the  blessings  of  age  are  already  upon  them.  Manufacturing  and 
commercial  interests  are  beginning  to  surpass  the  agricultural  in 
importance.  The  fortunes  of  the  yeomanry  are  ‘sensibly  lower- 
*  ing  — less,  probably,  in  absolute  than  relative  amount.  They 
are  said  to  be  mortgaged,  too,  as  deeply  as  those  of  English 
nobles  of  twenty  generations.  Nature  is  beginning  to  lose  her 
youthful  aspect.  The  wild  animals  are  gone  ;  the  forests  which 
sheltered  them,  are  disappearing.  ‘  In  the  neighbourhood  of 
‘  Durham,’  says  Mr  Lyell,  ‘  we  learnt  that  a  snow  storm,  which 
‘  had  occurred  there  in  the  first  week  of  October,  had  seriously 
‘  injured  the  woods,  weighing  down  the  boughs  then  in  full  leaf, 

‘  and  snapping  off  the  leading  shoots.  For  the  first  time  in 
‘  the  United  States,  I  heard  great  concern  expressed  for  the 
‘  damage  sustained  by  the  timber,  which  is  beginning  to  grow 
‘  scarce  in  New  England,  where  coal  is  dear.’  Even  the 
abundant  waters  of  the  wilderness  are  diminishing;  and  the 
streams  flow  scantier  and  more  sluggish,  from  the  destruction  of 
the  cover  which  once  sheltered  their  springs.  Yet,  to  an  observer 
accustomed  to  the  aristocratic  institutions  and  monumental  wealth 
of  Europe,  the  New  England  states  look  less  like  old  societies, 
than  young  ones  which  have  ‘  lived  fast,’ — presenting  so  many 
of  the  outward  signs  of  an  advanced  stage  of  progress,  but  with¬ 
out  an  old  building,  an  old  family,  or  an  old  estate. 

It  was  not  until  about  the  close  of  the  struggle  between 
France  and  England  for  the  sovereignty  over  the  unpeopled 
basins  of  the  Mississippi  and  St  Lawrence,  in  the  middle  of  the 
last  century,  that  the  population  of  the  English  provinces  began 
to  expand  out  of  all  proportion  to  the  limits  which  contained  it. 
As  soon  as  the  country  west  of  the  Alleghanies  attracted 
settlers,  the  regular  progress  of  plantation  in  the  Atlantic 
region  was  altogether  interrupted.  Men  became  fastidious  in 
their  choice  of  settlements,  and  began  to  pick  out  the  daintiest 
parts  of  the  vast  carcass  of  a  continent  which  lay  exposed  to  their 
appetite,  regardless  of  the  large  portions  they  left  untasted. 
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The  inferior  lands  of  ihe  eastern  states  remained  in  a  state  of 
nature ;  especially  in  the  slave  states,  where  population  has  crept 
slowly  along  the  banks  of  the  rivers,  on  the  low  eastern  sea¬ 
board,  favourable  to  the  growth  of  cotton,  and  in  the  valleys  of 
the  Alleghanies,  which  present  the  most  desirable  abode  for  a 
white  population  ; — leaving  the  wide  intervening  plains  and  pine 
forests  altogether  without  inhabitants.  Of  course  this  progress 
of  events,  in  the  main,  was  and  is  the  most  favourable  to  the 
increase  of  general  wealth  ;  yet  this  truth  must  be  received  with 
some  qualification.  The  habit  of  emigration  is  apt  to  become 
too  powerful  even  for  self-interest.  Among  the  many  thousands 
who  annually  penetrate  beyond  the  Mississippi  and  the  lakes,  it 
is  impossible  but  that  numbers  must  sacrihee  that  capital,  as 
well  as  health  and  time,  in  the  romantic  search  for  a  new  home, 
which  might  have  been  profitably  employed  in  reclaiming  the 
wide  and  empty  regions  left  behind.  New  York  is  one  of  the 
most  fertile,  as  well  as  the  oldest  states  of  the  confederacy.  Yet 
from  Albany  to  Niagara,  the  railroad  still  runs  in  general  through 

*  dense  forests,  with  occasional  clearings.’  On  examining  the  map 
of  the  States,  two  great  lines  of  communication  may  be  descried 
diverging  from  the  Hudson, — the  one  westward  to  the  great  lakes, 
the  other  northward  by  Lake  Champlain  to  Lower  Canada  ;  both 
are  as  thoroughly  beaten — almost  as  well  provided  with  the  appli¬ 
ances  of  civilization — as  the  most  frequented  routes  of  the  old  world ; 
yet  between  these  and  the  St  Lawrence  lies  a  mountain  region  as 
large  as  Wales,  full  of  fertile  valleys  and  rich  slopes,  which  is 
utterly  uncultivated  and  almost  unknown.  It  was  explored  for 
the  first  time  in  1837,  by  the  engineers  employed  on  the  State 
Geological  Survey.  ‘  They  had  recourse  to  Indian  guides  in  a 

*  pathless  wilderness:  encountered  bears  and  moose  deer;  found 

*  the  beaver  still  lingering  in  some  streams ;  saw  lakes  before  un- 

*  described  ;  and  measured  the  height  of  mountains  for  the  first 

*  time.’  They  reported  that  it  is  a  land  affording  the  greatest 
attraction  for  .emigrants.  And  this  lies  waste,  while  thousands 
are  said  to  be  preparing  for  the  march  to  Oregon ;  that  is,  for 
many  months’ journey  across  snow’y  mountains  and  barren  volcanic 
plains,  with  no  more  enticing  prospect  in  view  than  the  cultiva¬ 
tion  of  a  few  indifferent  acres,  under  a  climate  of  six  months’ 
rain  ;  and  the  proud  reflection  that  there  is  no  ‘  farther  west  ’  to 
subdue. 

‘  Hie  Btetimus  tandem,  nobis  ulii  defuit  orbis.’ 

The  general  result  of  this  tendency  to  dispersion  is,  that  there 
arc  large  portions  of  the  Union  in  which  the  advance  of  society 
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seems  either  stopped  or  suspended.  Along  the  whole  Atlantic 
seaboard,  between  the  Alleghany  mountains  and  the  ocean,  from 
the  state  of  New  York  to  Florida,  the  population,  for  the  last 
twenty  years,  has  been  very  nearly  stationary:  its  wealth,  pro¬ 
bably,  has  diminished.  Nor  does  this  decay  proceed  simply  from 
the  circumstance  of  new  clearings  not  taking  place;  there  is  an  ex¬ 
tensive  abandonment  of  old  ones.  This  curious  fact  in  American 
economy  has  been  much  remarked  upon  of  late  years.  Mr  Buck¬ 
ingham  saw,  along  the  banks  of  the  James  river,  w'hole  ranges  of 
decaying  mansions  and  deserted  plantations,  once  the  seats  of  the 
local  aristocracy  of  the  times  of  the  Stuarts.  ‘  From  the  deck  of 
‘  one  of  the  steam-boats  on  the  Potomac,’  says  Mr  Lyell,  ‘  we  saw 
‘  Mount  Vernon,  formerly  the  plantation  of  General  Washing- 

*  ton.  Instead  of  exhibiting,  like  the  farms  in  the  northern  states, 

‘  a  lively  picture  of  progress  and  improvement,  this  property  was 
‘  described  to  me  by  all  as  worn  out,  and  of  less  value  now  than 
‘  in  the  days  of  its  illustrious  owner.  The  bears  and  wolves,  they 

*  say,  are  re-entering  their  ancient  haunts,  which  would  scarcely 
‘  have  happened  if  slavery  had  been  abolished  in  Virginia.’ 
Probably  not ;  undoubtedly,  the  abandonment  of  old  land  is 
much  promoted  by  the  system  of  slavery — agriculture  under  it 
requiring  much  capital,  and  being  subject  to  a  wasteful  expendi¬ 
ture,  the  competition  for  newer  soils  is  the  more  forcibly  felt. 
But  the  same  thing  happens  elsewhere.  In  Delaware,  which  is 
not  a  slave  state,  the  population  has  not  increased  for  thirty  years ; 
and  much  of  the  land  is  said  to  be  worn  out. 

Steam  navigation,  the  first  birth  of  this  century  of  prodigies, 
undoubtedly  promoted,  to  a  great  extent,  this  tendency  of  the 
population  to  disperse.  And  it  seems  most  probable  that  the  in¬ 
vention  of  railroads  will  form  another  and  a  most  effectual  step  in 
the  same  direction.  If  so,  incalculable  as  the  advantages  are  which 
a  country  circumstanced  like  America  derives  from  railroads,  this 
result  will  form  a  considerable  item  in  the  opposite  balance.  It 
has  been  repeatedly  observed,  that  the  W’ant  pf  fixity  in  the 
population,  is  one  of  the  most  powerful  promoters  of  the  low 
civilization  and  loose  morality  characteristic  of  so  large  a  portion 
of  the  society  of  the  Union.  While,  in  this  country,  hundreds  of 
thousands  are  wasted  in  debating  the  question, — whether  a  line 
of  an  hundred  miles  direct  will  pay  better,  and  serve  more  pur¬ 
poses,  than  a  line  of  a  hundred  and  twenty  miles  passing  through 
five  or  six  market  towns; — in  America,  these  gigantic  levellers 
of  time  and  space  traverse  vast  districts  in  a  straight  line  from 
point  to  point,  and,  instead  of  winding  about  in  search  of  traffic, 
wait  till  time  shall  bring  towns  and  settlements  to  them.  In  fact, 
the  railroad  system  seems  peculiarly  adapted  for  two  very  differ- 
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€Dt  states  of  society ; — in  limited  districts,  inhabited  by  a  dense 
and  industrious  population,  where  any  diseovery  which  renders 
more  speedy  and  regular  the  already  easy  communication  from 
place  to  place,  is  an  additional  saving  of  time  and  of  capital — an 
additional  advantage  gained  in  the  ceaseless  struggle  of  compe¬ 
ting  industry ;  and  again,  in  vast  regions  only  here  and  there 
dotted  with  settlements,  where  modes  of  communication  are 
ratlier  matters  of  vital  necessity  than  of  mere  gain  or  convenience. 
Mr  Lyell  went  from  Charleston  ‘  by  an  excellent  railway,  one 

*  hundred  and  thirty-six  miles  through  endless  pine  forests,  to 
‘  Augusta,  in  Georgia.  This  journey,  which  would  formerly 

*  have  taken  a  week,  was  accomplished  between  sunrise  and  sunset; 

‘  and  as  we  scarcely  saw,'  says  he,  ‘  any  town  or  village,  or  even  a 

*  clearing,  nor  any  human  habitation  except  the  station-houses, 

*  the  spirit  of  enterprise  displayed  in  such  public  works  filled  me 

*  with  astonishment,  which  increased  the  further  I  went  south. 

It  is  vain  to  speculate  on  the  embryo  causes  which  must  one 
day  check  this  nomade  propensity,  as  well  as  that  spread  of  sla¬ 
very  with  which  it  is  too  intimately  connected — so  immeasure- 
able  does  the  unoccupied  field  still  appear.  The  future  is  dark 
indeed  ;  and  he  who  expects  to  see  either  evil  exhaust  itself  by 
its  own  progress,  may  have  to  wait  till  the  rich  prairies  of  Texas, 
and  the  still  more  luxuriant  forests  of  California,  swarm  with  po¬ 
pulation;  till  the  Rocky  Mountains  are  traversed  by  grand-junction 
railways  from  the  Pacific  to  the  Atlantic;  and  till  the  unhappy  Mex¬ 
icans  arc  driven  within  the  narrow  limits  of  their  isthmus,  south 
of  the  arid  deserts  of  Sonora  and  Durango.  Meanwhile,  it  seems 
certain  that  there  can  be  no  material  advance  in  the  higher  de¬ 
partments  of  national  civilization — that  the  national  mind  can  ac¬ 
quire  no  firmness  of  tone  and  dignity  of  character — while  these 
unfavourable  elements  continue  to  develope  themselves  with  in¬ 
creasing  strength.  The  backwoodsman,  and  the  slave-owner  too, 
may  have  merits  of  their  own  ;  but  they  are  not  exactly  the  cha¬ 
racters  which  communicate  habits  of  refinement,  or  of  sterling 
industry  and  morality,  to  a  population.  The  great  cities  are  the 
civilizers  of  America,  as  they  were  of  Europe  in  the  middle  ages, 
though  from  very  different  causes  ;  the  influences  which  spring 
from  them  have  to  struggle  with  the  general  tone  of  society  with¬ 
out, — a  struggle  in  which  the  banner  of  progress  appears  for  some 
time  past  to  have  been  giving  way  before  that  of  barbarism ;  in 
which  the  prevalence  of  the  coarser  element  tends  to  keep  the 
grown  intellect  of  the  country  down  to  the  level  of  childhood ;  and 
its  public  morality  down  to  the  lowest  standard  compatible  with 
the  preservation  of  society.  But  there  is  no  general  advance  for 
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mankind,  except  by  a  series  of  oscillations  ;  and  perhaps  the  tide 
is  already  on  the  turn. 

Amongst  all  the  unfortunate  arguments  by  which  Americans 
have  defended  their  tariff — amidst  all  the  futile  endeavours  to 
show  that  a  country  may  become  richer  by  forcing  capital  from 
more  into  less  productive  occupations — we  have  often  wondered 
that  the  political  ground  for  defending  it  has  been  less  prominently 
urged  ; — its  tendency,  in  the  limited  degree  in  which  commercial 
laws  can  affect  the  progress  of  society,  to  keep  together  a  certain 
portion  of  the  population,  which,  under  a  freer  system,  would  be 
scattered  abroad  in  the  general  dispersion.  If  the  tariff  has 
really  fostered  manufactures,  where,  without  it,  they  would  not 
have  existed — which,  as  a  matter  of  fact,  is  very  doubtful  in¬ 
deed — it  has  to  that  extent  rescued  a  certain  amount  of  capital, 
which  would  otherwise  have  been  spread,  with  more  abundant 
return,  over  the  wild  plains  of  Texas  and  Arkansas,  and  invest¬ 
ed  it  in  establishments  nourishing  a  civic  population,  and  main¬ 
taining  the  civilization  of  the  country.  It  has  then  acted — no 
doubt,  far  from  any  intention  of  its  contrivers — in  sacrificing 
some  amount  of  production  for  the  sake  of  a  more  politic  distri¬ 
bution  of  wealth. 

Meanwhile,  the  condition  of  the  planters  of  the  lower  parts  of 
Virginia  and  the  Carolitias,  visited  by  Mr  Lyell  in  this  part  of 
his  journey,  (the  only  part  of  the  American  population  who 
present  any  counterpart  to  the  character  of  English  gentry,)  does 
not  appear  to  be  a  very  enviable  one.  The  state  of  society 
about  them  seems  stationary ;  public  wealth  is  not  on  the  in¬ 
crease  ;  still  less  refinement  or  civilization.  Like  our  own  West 
India  planters,  they  have  to  struggle  hard,  we  suspect,  against 
the  accumulated  effects  of  the  extravagance  of  more  prosperous 
days,  the  competition  of  newer  soils,  and  the  difficulty  of  main¬ 
taining  the  necessary  supply  of  slaves.  In  many  parts  of  this 
region,  not  only  the  soil,  but  the  climate  appears  to  deteriorate  : 
fever  and  ague  prevail  where  they  were  unheard  of  a  few  years 
ago.  ‘  When  the  English  army,’  says  Mr  Lyell,  ‘  was  campaign- 

*  ing  on  the  Cooper  and  Santee  rivers  in  the  revolutionary  war, 
‘  they  encamped  with  impunity  in  places  where  it  would  now  be 

*  death  to  remain  for  a  few  days  in  the  hot  season.  I  inquired  what 

*  could  have  caused  so  great  a  change  ;  and  found  the  phenome- 

*  non  as  much  a  matter  of  controversy  as  the  malaria  of  Italy.’ 
But  the  planters  are  a  generous,  kindly,  and  liberal  race  of  men, 
on  all  occasions  where  the  sore  subject  of  slavery  is  not  invol¬ 
ved  ;  and  so  hospitable,  that  the  scientific  traveller  finds  it  prudent 
to  have  it  particularly  requested  in  his  letters  of  introduction,  that 


1846.  Lyell’s  Travels  in  North  America.  137 

*  information  respecting  his  objects,  and  facilities  of  moving 
‘  from  place  to  place,  should  be  given  him,  instead  of  dinners 

*  and  society.*  As  far  as  the  outward  appearance  of  things 
went,  slavery  in  this  part  of  the  United  States  had  little  to 
hurt  the  sensibilities  of  the  traveller.  The  negroes  ‘appear- 
‘  ed  very  cheerful  and  free  from  care :  better  fed  than  a  large 
‘  part  of  the  labouring  class  of  Europe ;  and  though  meanly 

*  dressed,  and  often  in  patched  garments,  never  scantily  clothed 

*  for  the  climate.’  In  many  instances  they  keep  their  masters 
in  subjection,  in  a  manner  which  might  teach  a  valuable  lesson 
even  to  first-class  London  servants.  The  most  autocratic 
coachman  who  condescends  to  hold  English  reins,  would  hardly 
venture  to  exhibit  his  despotism  so  ostentatiously  as  his  Carolinian 
brethren.  ‘  On  one  occasion,’  says  our  author,  ‘  we  were  proceed- 

*  ing  in  a  well-appointed  carriage  with  a  planter,  when  we  came 

*  to  a  dead  halt.  Inquiring  the  cause,  the  black  coach- 
‘  man  said  he  had  dropped  one  of  his  white  gloves  on  the  road, 
‘  and  must  drive  back  and  try  to  find  it !  He  could  not  recollect 

*  within  a  mile  where  he  had  last  seen  it ;  we  remonstrated,  but 
‘  in  vain.  As  time  pressed,  the  master,  in  despair,  took  off  his 
‘  own  gloves,  and,  saying  he  had  a  second  pair,  gave  them  to 

*  him.  When  our  charioteer  had  deliberately  put  them  on,  we 
‘  started  again.’ 

We  must,  however,  in  honesty  confess,  that  we  are  not 
altogether  satisfied  with  Mr  Lyell’s  language  on  this  subject  of 
slavery.  Undoubtedly  the  quiet  judgments  of  his  dispassionate 
understanding — the  ?nitis  sapientia  of  one  who,  without  losing 
in  scientific  study  bis  interest  in  political  and  social  questions,  is 
free  from  the  heat  and  mist  which  these  engender  in  minds  with¬ 
out  subjects  of  purer  and  calmer  contemplation  to  steady  them — 
arc  far  more  valuable  than  the  bluster  of  one  class  of  travel¬ 
lers,  and  the  sentimentalism  of  another ;  but  it  is  precisely  for 
this  reason  that  we  wish  he  had  spoken  more  freely.  For  his 
views  on  all  these  matters  are  in  our  opinion  sound  and  right ; 
we  only  question  whether  he  is  not  more  chary  of  expressing 
them,  than  any  writer  who  touches  at  all  on  that  tremendous 
subject  ought  to  be.  No  one  would  expect  from  him  the  un¬ 
meaning  and  indiscriminate  abuse  of  Americans,  as  Americans, 
which  is  so  often  beard  in  connexion  with  this  subject.  Once 
for  all,  it  is  not  our  own  ten  or  twelve  years  of  emancipation — 
an  emancipation  carried  through  against  the  will  of  the  planters, 
and  no  less  against  the  long  opposition  of  the  Church  and  Aris¬ 
tocracy  at  home — which  entitles  us  to  assume  the  tone  of  in¬ 
dignant  virtue.  There  is  scarcely  a  single  atrocious  law,  or  a 
single  hard-hearted  usage  in  the  slave-states  of  America,  which 
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has  not  its  parallel  in  our  own  colonial  history ;  scarcely  one 
which  our  own  planters  would  not  have  retained,  if  they  had  not 
been  compelled  to  abandon  them  by  the  force  of  public  opinion 
at  home.  All  this  may  be  humiliating,  but  it  is  true ;  and  if  we 
are  told  that  the  English  planters  were  nevertheless  an  honour¬ 
able  and  right-thinking  race  of  men,  we  reply,  so  much  the 
more  apology  for  the  Americans.  But  the  inherent  atrocity 
of  the  system — no  matter  by  what  nation  maintained — the  sick¬ 
ening  tyranny  of  its  legislation,  and  the  usages  which  have 
grown  up  under  it ; — surely  these  are  things  which  admit  of  no 
palliation  or  soft  speaking,  if  they  are  to  be  spoken  of  at  all. 
The  question  of  emancipation  in  America  is  attended,  it  is  said, 
with  enormous  difficulties :  be  it  so — is  that  any  reason  for  disgui¬ 
sing  the  plain  fact,  that  without  emancipation  there  can  be  neither 
internal  peace,  nor  happiness,  nor  civilization,  for  one  half  of  the 
Union,  nor  harmony  between  that  half  and  the  remainder? 
Why  repeat,  as  Mr  Lyell  does,  except  to  expose  their  fallacy — 
which  he  does  not — the  shifts  to  which  slave-holders  naturally 
enough  have  recourse  in  argument,  but  which  cannot  for  a  mo¬ 
ment  impose  on  a  dispassionate  observer  ?  They  ask  perpetually 
for  ‘time;’  but  what  use  is  made  of  it?  If  legislation  is  becoming 
more  and  more  unchristian  and  inhuman, — if  the  black  population 
is  more  and  more  degraded  by  every  successive  change  in  its  civil 
status, — to  what  account  are  these  masters  turning  the  space 
which  the  cowardice  of  man,  and  the  long-suffering  of  heaven, 
allow  them  ?  But  then,  this  is  all  the  fault  of  the  abolitionists 
and  their  movement.  Indeed  !  we  have  yet  to  learn  that  a 
single  step  was  ever  taken  in  any  country,  for  the  advantage  of 
the  unhappy  victims  of  white  avarice,  except  through  the  means 
of  similar  agitation, — whether  the  agitators  were  bishops  and 
monks,  as  in  the  old  Spanish  times,  or  Quakers,  Baptists,  and  phi¬ 
losophers  in  our  own.  The  planters,  says  Mr  Lyell,  ‘complained 
‘  much  to  me  of  the  manner  in  which  the  escape  of  runaway  slaves 
‘  was  favoured  in  the  free  states.  Their  innocence,  they  said,  is 
‘  always  assumed,  and  the  cruelty  and  harshness  of  their  owners 
‘  taken  for  granted  ;  whereas  the  fugitives  often  consist  of  good- 
‘  for-nothing  characters,  who  would  have  been  put  into  jail  in 
‘  Europe,  but  who  here  are  left  at  large,  because  their  masters 
‘  are  unwilling  to  lose  their  services  by  imprisonment  v/hile  they 
‘  are  compelled  to  support  them.’  That  is — if  it  is  meant  to 
found  any  general  reasoning  on  this  complaint — the  planters 
would  have  us  believe  that  well-conducted  men  have  no  desire  to 
escape  from  a  condition  in  which  their  marriage  is  concubinage ; 
their  children  strangers ;  their  persons  liable  to  all  the  caprices 
of  indulgence  or  cruelty ; — in  which  it  is  no  exaggeration  to  say, 
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that  the  more  utterly  they  renounce  all  that  characterizes  man, 
and  content  themselves  with  eating,  drinking,  and  toiling  like 
the  domestic  animals,  their  fellow  servants,  the  better  they  fulfil 
the  purposes  for  which  they  are  kept  in  being ;  that  those  who 
are  perverse  enough  to  break  loose  from  the  pleasing  chains  of 
this  domestic  *  institution’  are  presumably  thieves  and  vagabonds! 

If  this  were  true,  it  would  be  a  heavier  imputation  on  those  who 
have  reduced  the  negro  to  such  a  state  of  bestial  apathy,  than 
the  worst  that  abolitionists  can  urge  against  them  ;  but  we  dis¬ 
believe  it.  The  conduct  of  the  numerous  runaways  who  have 
found  an  asylum  in  Canada  affords,  we  imagine,  a  more  than 
sufficient  answer  to  the  charge. 

Mr  Lyell’s  next  excursion  from  Boston,  which  city  appears  to 
have  constituted  his  general  headquarters,  led  him  across  the  AU 
leghanies  into  the  western  part  of  the  state  of  Pennsylvania. 
These  mountains  form  another  great  natural  feature  of  the 
Union.  They  extend  from  the  Hudson  almost  to  the  Mississippi, 
in  a  series  of  parallel  lines  or  ridges,  resembling,  to  a  certain  ex¬ 
tent,  the  disposition  of  the  Jura  range  in  Europe,  though  very 
different  in  structure.  These  ridges  rise  with  singular  con¬ 
tinuity  of  elevation,  like  a  series  of  ‘  gigantic  folds  or  wrinkles, 

‘  along  the  surface  of  the  earth  — a  comparison  which  seems  pecu¬ 
liarly  appropriate  when  it  appears,  on  geological  investigation,  that 
they  are  literally  ‘  gigantic  folds  or  wrinkles.’  Mr  Lyell  attributes 
this  peculiar  formation  to  volcanic  action  from  below,  operating 
in  a  line  or  direction  parallel  to  the  present  ridge,  and  thus  up¬ 
heaving  the  strata ;  and  it  appears  that  in  the  south-eastern  parts, 
dykes  of  igneous  rock  sometimes  extend  for  many  miles  parallel 
to  the  same  direction.  Whatever  be  the  cause,  it  necessarily 
renders  the  scenery  of  the  Alleghanies,  ‘  in  general  monotonous, 

‘  the  outline  of  each  long  ridge  being  so  even  and  unbroken,  and 
‘  there  being  so  great  a  want  of  a  dominant  ridge.’  But  it  is  a 
splendid  monotony ;  that  of  majestic,  solitary  nature.  The  ridges 
are  every  where‘covered  with  the  virgin  forest ; — in  Pennsylvania 
so  densely,  ‘  that  the  surveyors  were  obliged  to  climb  up  to  the 
*  tops  of  trees,  in  order  to  obtain  several  views  of  the  country, 
‘  and  construct  a  geographical  map.’ 

The  valleys  of  the  Alleghanies,  in  Pennsylvania,  and  the  adja¬ 
cent  parts  of  the  neighbouring  states,  are  occupied  in  a  great 
degree  by  those  colonies  of  German  emigrants  and  their  de¬ 
scendants,  which  form  so  curious  a  variety  amidst  the  restless 
American  population  sweeping  past  and  around  them.  They 
are  strengthened  by  the  continual  arrival  of  recruits ;  for  few 
arc  aware  of  the  great  extent  to  which  annual  emigration  takes 
place  from  Germany  to  the  United  States ;  e^cially  from  Wir- 
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temburg  and  its  neighbourhood.  They  appeared  to  Mr  Lyell 

*  industrious  and  saving,  very  averse  to  innovation,  but  certainly 

*  wanting  in  that  habit  of  identifying  themselves  with  the  acts 

*  of  their  government,  which  can  alone  give  to  the  electors  under 
‘  a  representative  system  a  due  sense  of  responsibility.’  That  is 
to  say,  they  have  been  in  the  habit  of  resisting  every  attempt  to 
make  the  States  they  inhabit  pay  the  interest  of  their  debts ;  and 
their  obstinacy  was,  as  the  Americans  assert,  the  main  cause  of 
the  long  suspension  of  dividends  by  Pennsylvania.  Mr  Lyell 

*  felt  inclined  to  believe,  that  as  soon  as  these  Germans  were 
‘  convinced  that  they  really  owed  the  money,  they  would  pay  it.’ 
If  a  German  Sydney  Smith  were  possible,  such  a  phenomenon 
might  here  be  of  signal  service.  But  they  must  be  a  difficult 
race  to  argue  with.  The  most  characteristic  anecdote  we  ever 
read  of  these  worthy  Swabians,  was  in  the  work  of  their  country¬ 
man,  Ernest  Grund.  A  detachment  of  emigrants,  in  the  joy  of 
their  enfranchisement  from  the  endless  vexations  of  petty 
German  government,  and  the  host  of  small  officials  {schreibei'le 
uritcrlingsy  as  the  south  Germans  call  them)  who  worried  them 
to  death  with  the  points  of  their  pens,  enacted  it  as  the  first 
by-law  for  the  regulation  of  their  community,  that  no  one 
should  be  permitted  to  learn  reading  and  writing  ! 

Descending  the  western  side  of  these  mountains,  Mr  Lyell 
crossed  the  Apalacbian  coal-field — one  of  the  largest  in  the  world, 
and  destined  apparently  to  be  one  of  the  most  productive.  It  is 
already  found  worth  while,  he  says,  to  supply  the  steamers  of 
New  Orleans,  1100  miles  distant,  with  coal  from  Pittsburg. 
He  and  Mrs  Lyell,  the  partner  of  all  his  travels,  descended  the 
Ohio  to  Cincinnati,  and  from  thence  crossed  the  State  of  Ohio 
to  Cleveland  in  Lake  Erie, — an  adventurous  journey,  to  be  ac¬ 
complished  in  American  stage-coaches  by  a  British  lady.  But 
whatever  the  accommodation  in  other  respects  may  be,  Mr 
Lyell  asserts,  that  in  no  single  instance  had  he  or  his  companion 
occasion  to  complain  of  any  discourtesy  or  want  of  attention.  ii 

This  state  of  Ohio  is  the  most  wonderful  of  all  transatlantic 
wonders  in  respect  of  rapid  progress.  It  was  a  territory  with 
forty  thousand  inhabitants  in  the  year  1800  ;  it  is  now  a  republic 
with  two  millions  of  citizens — as  many  as  those  of  Venice  or  the 
United  Provinces  in  their  proudest  days — with  a  profusion  of 
agricultural  wealth  almost  outrunning  the  need  of  all  available 
markets ;  without  slaves,  and  paying  her  dividends.  And  there 
is  room  for  millions  more;  for  the  whole  state  is  one  rich  tract  of 
undulating  plain,  covered  from  end  to  end  with  the  finest  forest 
trees  of  America,  and  intersected  by  navigable  waters.  Its  natu¬ 
ral  resources  are  practically  unlimited,  and  yet  Ohio  forms  only  a 
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small  section  of  that  vast  region  sloping  from  the  Alleghanies  to 
the  Mississippi,  which  is  almost  every  where  equally  productive 
and  equally  accessible. 

The  full  peopling  of  this  Mississippi  valley — an  event  not  very 
far  distant — will  constitute,  perhaps,  the  most  important  passage 
in  the  social  history  of  man.  Civilization  commenced  in  nooks 
and  corners  of  the  earth  ;  where  seas,  mountains,  deserts,  afford¬ 
ed  shelter  to  communities  struggling  for  growth  against  the 
bleak  winds  of  surrounding  barbarism.  Egypt,  Phoenicia, 
Greece,  the  islands  and  coasts  of  Italy,  were  tnus,  one  by  one, 
placed  at  the  head  of  the  movement  in  the  western  world  ; — each, 
as  it  were,  a  separate  spot  of  firm  ground,  the  dwelling  of  intel¬ 
lect  and  art,  and  of  the  science  of  law  and  order,  amidst  the  wild 
chaos  of  the  yet  void  and  formless  continents.  Slowly  and 
timidly  did  civilization  relinquish  these  fortresses,  and  spread 
over  the  neighbouring  plains.  And  even  in  the  latest  periods  of 
history,  Venice  needed  her  lagunes,  Holland  her  dykes,  Eng¬ 
land  her  ocean,  to  secure  the  growth  of  those  principles  of  go¬ 
vernment,  industry,  and  freedom,  of  which  they  have  been  the 
appointed  nurseries.  And  hence  it  grew  up  as  a  fixed  opinion 
among  politicians,  first,  that  free  institutions  could  only  flourish 
in  countries  of  a  limited  extent  and  population  ;  secondly,  that  the 
energy  and  action,  even  of  despotic  governments,  were  weakened 
by  extensive  dominion.  The  present  century,  so  fertile  in  new 
circumstances  and  new  ideas,  has  developed  new  principles  of 
human  society  in  this  respect  also;  and  the  politicians  of  our 
generation  must  prepare  to  go  to  a  school  in  which  the  maxims 
of  Machiavel  and  Montesquieu  must  be  to  a  certain  extent  obso¬ 
lete,  like  those  of  Plato  and  Aristotle.  We  must  accustom  our¬ 
selves  to  the  contemplation  of  space  and  numbers  as  the  greatest 
future  elements  of  political  greatness.  With  war  reduced  to  an 
art  of  rapid  and  decisive  results;  with  the  internal  communica¬ 
tions  of  peace  so  multiplied  and  improved,  that  the  same  social 
relations  will  subsist  between  kingdoms  as  now  subsist  be¬ 
tween  provinces  of  the  same  kingdom,  while  provinces  become 
as  parishes — no  civilized  nation  can  long  keep  its  knowledge, 
its  habits,  its  industry,  its  very  spirit  to  itself;  all  will  be 
sections  of  a  great  whole,  between  which  relative  size  and 
population  will  form  the  principal  distinctions.  Nor  will  there 
be  any  practical  limits  to  the  extension  of  Empire.  Steam 
will  render  the  action  of  government  on  all  parts  of  the  political 
body,  in  ordinary  times,  immediate  and  certain  ;  and  thus  secure 
centralization  and  unity.  Steam  will  render  the  action  of  the 
people  on  the  government,  in  great  emergencies,  irresistible;  and 
thus  secure  freedom,  if  the  people  are  true  to  themselves.  Let 
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m  remember,  that  with  little  increase  of  our  present  mechani¬ 
cal  facilities,  thought  might  be  transmitted  from  one  extremity 
to  the  other  of  a  state  as  large  as  the  old  Roman  empire  in  a  few 
minutes,  and  troops  dispatched  in  very  few  days ;  and  it  will  be 
seen  at  once  how  absurd  would  be  the  application  of  political 
ideas  formed  in  the  infancy  of  society,  to  this  its  stage  of  new 
and  portentous  advance.  These  are  not,  perhaps,  very  attrac¬ 
tive  speculations ;  they  disturb  old  and  favourite  associations ; 
they  seem  to  reduce  many  cherished  traditions,  much  painfully 
acquired  knowledge,  to  obsolete  lore ;  but  these  things  are  so, 
and  we  must  accustom  ourselves  to  regard  them  and  their  con¬ 
sequences  without  shrinking.  If  the  Americans  preserve  that 
tenacious  spirit  of  unity  which  has  hitherto  so  singularly 
characterized  them  in  all  their  career  of  aggression,  occupation, 
and  annexation,  it  is  impossible  to  over-estimate  the  greatness 
of  their  future. 

Meanwhile,  these  virgin  regions  are  not  very  tempting  even 
to  the  scientihc,  still  less  to  the  picturesque  traveller.  From  the 
Alleghany  range  to  the  Mississippi  the  country  is  almost  entirely 
occupied  with  the  formations  of  the  age  of  our  Devonshire,  South 
Welsh,  and  carboniferous  groups.  But  these,  instead  of  being 
highly  inclined,  as  in  England  and  the  rest  of  Western  Europe, 
forming  hilly  or  mountainous  tracts,  lie,  as  in  Russia,  nearly 
horizontal,  and  covered  with  superficial  drift ; — constituting  vast 
plains,  where,  as  in  Russia,  the  noble  rivers  form  the  only  strik¬ 
ing  feature  which  the  country  in  general  presents. 

Generally  speaking,  our  ideas  of  the  antiquity  of  these 
primeval  forests  are  overcharged.  Probably  the  rankness  of 
vegetation  itself  prevents  the  trees  in  general  from  attaining  a 
great  age  ;  they  destroy  each  other. 

*  I  amused  myself,’  says  our  traveller,  ‘  by  counting  the  rings  of  annual 
growth  ill  these  trees,  (at  Bath,  in  the  western  part  of  New  York,)  and 
found  that  some  had  been  only  forty  years  old  when  rut  down  ;  most  of 
the  older  stumps  went  back  no  further  than  two  centuries,  or  to  the  land¬ 
ing  of  the  pilgrim  fathers,  some  few  to  the  time  of  Sir  Walter  Raleigh,  and 
scarcely  one  to  the  days  of  Columbus.  1  bad  before  remarked  that  very 
ancient  trees  seemed  uncommon  in  the  aboriginal  forests  of  this  part  of 
America.  They  are  usually  tall  and  straight,  with  no  grass  growing  under 
their  dark  shade,  although  the  green  herbage  soon  springs  up  wheu  the 
wood  is  removed,  and  the  sun’s  rays  allowed  to  penetrate.’ 

In  this  great  expanse  of  uniform  plain,  where  the  continuity 
of  strata  is  little  interrupted,  and  the  surface  covered  generally 
with  drift  and  detritus,  the  deep-cut  banks  of  the  rivers  furnish  to 
the  geologist  the  principal  index  to  the  contents  of  the  interior; 
and  this  particularly  where  they  form  cataracts — those  peculiar 
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features  of  countries  of  level  strata  of  alternate  hardness  and 
softness.  Niagara  is  a  ‘  chronometer,’  as  Mr  Lyell  calls  it ;  but 
a  most  obscure  one,  which  it  requires  much  persevering  attention 
as  well  as  much  caution  to  read  rightly ;  for  in  no  province  of 
science  are  first  impressions  so  deceitful  as  in  geology.  Mr 
Lyell,  as  our  readers  well  know,  has  impressed  that  science  with 
the  stamp  of  his  own  original  ideas  ; — ideas  which  were  received 
at  fintt  with  little  favour,  but  which  have  gradually  triumphed,  and 
are  still  in  the  course  of  triumph,  over  opposition.  And  we  have 
observed,  that  even  those  who  still  refuse  to  admit  as  a  general 
proposition  his  theory  of  the  production  of  geological  effects  by 
gradual  changes,  such  as  are  now  in  operation,  seem  insensibly  to 
yield  to  it  in  detail ;  and  adopt  almost  unconsciously  its  language 
and  mode  of  reasoning.  The  following  is  a  brief  outline  of  his 
interpretation  of  this  great  historical  monument. 

The  region  of  the  Lakes  rests  on  the  older  stratified  rocks  ; — 
those  of  which  the  representatives  in  England  were  formerly 
called  *  transition’  and  ‘  carboniferous.’  These  he  supposes  to 
have  remained,  *  nearly  undisturbed  and  horizontal,  from  the  era 
‘  of  their  formation  beneath  the  sea,  to  a  comparatively  modern 
‘  period,’  during  which  they  slowly  emerged.  An  era  of  de¬ 
pression  succeeded,  during  which  the  strata  were  again  as  slowly 
submerged,  and  became  covered  with  marine  drift  of  stratified 
and  unstratified  sand  and  gravel.  This  period  was,  geologically 
speaking,  very  modern  ;  ‘  for  the  shells  then  inhabiting  the  ocean, 

*  belonged,  almost  without  exception,  to  species  still  living  in 

*  high  northern,  and  some  of  them  in  temperate  latitudes.’  The 
next  change,  Mr  Lyell  continues,  ‘was  the  re-emergence  of 
‘  this  country,  consisting  of  the  ancient  denuded  rocks  covered 
‘  indiscriminately  with  modern  marine  drift.  'I  he  upward  move- 
‘  ment  by  which  this  was  accomplished,  was  not  sudden  and  instan- 

*  tuneous,  but  gradual  and  intermittent;  the  pauses  by  which  it 

*  was  interrupted,  are  marked  by  ancient  lines,  ridges,  and  terraces, 
‘  found  at  different  heights  above  the  present  lakes  ;’  such  as  the 
well-known  ‘  ridge  road  of  Lake  Ontario,’  and  ‘  lake  ridges* 
of  Erie.  As  soon  as  the  table  land  between  Lakes  Erie  and 
Ontario  emerged  and  was  laid  dry,  the  river  Niagara  came  into 
existence ; — the  basin  of  Lake  Ontario  still  continuing  to  form 
part  of  the  sea,  into  which  the  river  fell  by  ‘  a  cascade  of  mode- 
‘  rate  height’  at  Queenston,  seven  miles  from  the  present  falls. 
From  that  time  the  cataract  has  gradually  receded  to  its  pre¬ 
sent  site  ; — during  a  period  of  ages,  in  the  earlier  part  of  which 
the  upheaval  must  have  continued  until  Ontario  was  raised  to 
its  present  level  above  the  sea.  What  was  the  length  of  this 
period,  the  last  geological  sceculum  of  this  region  ?  That 
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Niagara  now  recedes  is  clear.  The  falls  are  already  altered 
materially  in  shape,  perhaps  in  height,  since  Father  Hennepin, 
whose  account  Mr  Lyell  cites,  visited  them  in  1678.  (Mr 
Lyell,  by  the  way,  speaks  of  the  falls  as  having  been  seen  by  no 
European  traveller  before  Hennepin  :  we  suspect  he  is  mistaken 
here ;  the  French  of  Canada  had  penetrated  to  the  upper  lakes 
before  that  time,  and  we  think  the  falls  were  described  as  early  as 
1658.  Nor  does  he  seem  to  be  aware,  that  as  regards  veracity 
Mendez  Pinto  was  but  a  type  of  Father  Hennepin.)  The  pre¬ 
sent  rate  of  retrocession  has  been  estimated  at  a  foot  a-year.  At 
the  same  rate,  the  fall  would  have  cut  its  way  from  Queenston 
upwards  in  35,000  years.  But  we  cannot  assume  this  identity 
of  rate.  The  recession  now  takes  place  by  reason  of  the  esearpe- 
ment  of  the  waterfall  being  composed  of  hard  limestone  above, 
and  soft  clay  below.  The  boiling  of  the  vast  whirlpool  wears 
away  the  clay  basement ;  and  the  undermined  limestone  falls 
from  time  to  time  in  fragments  into  the  abyss.  But  between 
Queenston  and  Niagara  various  strata  are  cut  through  by  the 
river ;  and  ‘  at  every  step  in  the  process  of  excavation,  the  height 
‘  of  the  precipice,  the  hardness  of  the  material  at  its  base,  and 
‘  the  quantity  of  fallen  matter  to  be  removed,  must  have  varied. 

*  At  some  points  it  may  have  receded  much  further  than  at  pre- 

*  sent,  at  others  much  slower ;  and  it  would  be  scarcely  possible 

*  to  decide  whether  its  average  progress  has  been  more  or  less 
‘  rapid  than  now.’ — 

‘  The  principal  events  enumerated  in  the  above  retrospect,  comprising 
the  submergence  and  re- emergence  of  the  Canadian  lake  district  and 
valley  of  the  St  Lawrence,  the  deposition  of  fresh  water  strata,  and  the 
gradual  erosion  of  a  ravine  seven  miles  long,  are  all  so  modern  in  the 
earth’s  history  as  to  belong  to  a  period  when  the  marine,  the  fluvintile, 
and  terrestrial  shells  were  the  same  or  nearly  the  same  as  those  non¬ 
living.  Yet  if  we  tix  our  thoughts  on  any  one  portion  of  this  period — 
in  the  lapse  of  time,  for  example,  required  fur  the  recession  of  the 
Niagara  from  the  escarpement  of  the  falls — how  immeasurably  great 
will  its  duration  appear  in  comparison  with  the  sum  of  years  to  which 
the  annals  of  the  human  race  are  limited  !  Had  we  happened  to  discover 
strata  charged  with  fluvintile  shells  of  recent  species,  and  enclosing  the 
hones  and  teeth  of  a  mastodon,  near  a  river  at  the  bottom  of  some  valley, 
we  might  naturally  have  inferred  that  the  buried  quadruped  had  perished 
at  an  era  long  after  the  canoes  of  the  Indian  hunter  had  navigated  the 
North  American  waters.  Such  an  inference  might  easily  have  been 
drawn  respecting  the  fossil  tusk  of  the  great  elephantine  quadrupe«i 
which  I  saw  taken  out  of  the  shell-marl  in  the  banks  of  the  Genesee 
river  near  Rochester.  But  fortunately,  in  the  Niagara,  we  may 
turn  to  the  deep  ravine,  and  behold  therein  a  Chronometer  measuring 
rudely,  yet  emphatically,  the  vast  magnitude  of  the  interval  of  years 
which  separate  the  present  time  from  the  epoch  when  the  Niagara  Bowed 
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at  a  higher  level  several  miles  further  north  across  the  platform.  We 
then  become  conscious  how  far  the  two  events  before  confounded 
together,  the  entombment  of  the  mastodon,  and  the  date  of  the  first 
peopling  of  the  earth  by  man,  may  recede  to  distances  almost  indefinitely 
remote  from  each  other. 

‘  But  however  much  we  may  enlarge  our  ideas  of  the  time  which  has 
elapsed  since  the  Niagara  first  began  to  drain  the  waters  of  the  upper 
lakes,  we  have  seen  that  this  period  was  one  only  of  a  series  all  belong¬ 
ing  to  the  present  zoological  epoch,  or  that  in  which  the  living  testa¬ 
ceous  fauna,  whether  fresh  water  or  marine,  had  already  come  into  being. 

If  such  events  can  take  place  while  the  zoology  of  the  earth  remains 
almost  stationary  and  unaltered,  what  ages  may  not  be  comprehended  in 
those  successive  tertiary  periods  during  which  the  flora  and  fauna  of  the 
globe  have  been  almost  entirely  changed !  Yet  how  subordinate  a  place 
in  the  long  calendar  of  geological  chronology  do  the  successive  tertiary 
periods  themselves  occu|)y!  Ilow  much  more  enormous  a  duration  must 
we  assign  to  many  antecedent  revolutions  of  the  earth  and  its  inhabi¬ 
tants  !  No  analogy  can  be  found  in  the  natural  world  to  the  immense 
scale  of  these  divi.sions  of  past  time,  unless  we  contemplate  the  celestial 
sj)ace8  which  have  been  measured  by  the  astronomer.  Some  of  the  nearest 
of  these  within  the  limits  of  the  solar  system,  as,  for  example,  the  orbits 
of  the  planets,  are  reckoned  by  humlreds  of  millions  of  miles,  which  the 
imagination  in  vain  endeavours  to  grasp.  Yet  one  of  these  spaces,  such  as 
the  diameter  of  the  earth’s  orbit,  is  regarded  as  a  mere  unit,  a  mere 
intinitesimul  fraction  of  the  distance  which  separates  our  sun  from  the 
nearest  star.  By  pursuing  still  further  the  same  investigations,  we 
learn  that  there  arc  luminous  clouds  scarcely  distinguishable  by  the 
naked  eye,  but  resolvable  by  the  telescope  into  clusters  of  stars,  which 
are  so  much  more  remote  that  the  interval  between  our  sun  and  Sirius 
may  be  but  a  fraction  of  this  larger  distance.  To  regions  of  space  of  this 
higher  order  in  point  of  magnitude,  we  may  probably  compare  such  an 
interval  of  time  as  that  which  divides  the  human  epoch  from  the  origin 
of  the  coralline  limestone  over  which  the  Niagara  is  precipitated  at  the 
falls.  Many  have  been  the  successive  revolutions  in  organic  life,  and 
many  the  vicissitudes  in  the  physical  geography  of  the  globe,  and  often 
has  sea  been  converted  into  land,  and  land  into  sea,  since  that  rock  was 
formed.  The  Alps,  the  l^yrenees,  the  Himalaya,  have  not  only  begun 
to  exist  ns  lofty  mountain  chains,  but  the  solid  materials  of  which  they 
are  composed  have  been  slowly  elaborated  beneath  the  sea  within  the 
stupendous  interval  of  ages  here  alliuUd  to. 

‘  The  geologist  may  muse  and  speculate  on  these  events,  until,  filled 
with  awe  and  admiration,  he  forgets  the  presence  of  the  mighty  cataract 
itself,  and  no  longer  sees  the  rapid  motion  of  its  waters,  nor  hears  their 
sound  as  they  fall  into  the  deep  abyss.  But  whenever  Ids  thoughts  are 
recalled  to  the  present,  the  tone  of  his  mind,  the  sensations  awakened  in 
his  soul,  will  be  found  to  be  in  perfect  harmony  with  the  grandeur  and 
beauty  of  the  glorious  scene  which  sui rounds  him.’ 

When  we  withdraw’  our  eyes  from  the  contemplation  of  these 
stupendous  JF.om  of  the  p  ist,  man  and  his  doings  seem  to  occupy 
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a  mere  point  in  time  as  well  as  in  space.  Yet,  speakings  accord¬ 
ing  to  historical  measure,  the  monuments  with  which  this  great 
western  valley  is  filled,  seem  to  claim  for  aboriginal  America  a 
very  respectable  antiquity.  The  great  number  of  these  monu¬ 
ments,  the  extent  of  many  of  them,  the  objects  of  art  which  they 
are  found  to  contain,  speak  plainly  of  a  more  powerful  and 
advanced  race  than  that  which  was  found  scattered  over  it  by  ihe 
first  European  hunters;  and,  that  the  era  to  which  some  of  them 
belong  is  separated  by  many  centuries  from  that  of  the  European 
discovery,  is  proved,  curiously  enough,  by  an  examination  into 
the  comparative  age  of  the  forest  which  now  covers  them. 

The  Mounds  indicate  the  existence  of  a  very  numerous, 
as  well  as  a  very  advanced,  population.  It  is  very  improbable 
that  they  can  have  been  erected  by  a  mere  invading  or  conquer¬ 
ing  people,  as  some  supposed  before  their  number  and  size  were 
known.  Professor  Rafinesque  is  said  to  have  ascertained  the  exist¬ 
ence  of  five  hundred  ancient  monuments  in  Kentucky  alone,  and 
fourteen  hundred  out  of  it — most  of  which  he  had  visited  and  survey¬ 
ed  in  person.  And  they  are  spread  over  the  whole  basin  of  the  Mis¬ 
sissippi,  from  the  conHnes  of  Mexico  to  those  of  the  British  pos¬ 
sessions  ;  though  they  reach  the  Atlantic  border,  singularly 
enough,  nowhere  but  in  Florida.  Some  of  them  extend  over 
five  hundred  acres  of  land ;  and  many  have  the  appearance  of 
relics  of  cities,  or  of  the  great  settled  encampments  of  a  race  long 
in  possession  of  the  soil.  .\nd  thus  conjecture  may  wander  back, 
step  by  step,  until  it  connects  the  dawn  of  history  with  the  latest 
phenomena  of  extinct  races  exhibited  by  geology  ;  and  imagines 
the  ancestors  of  the  Indians  of  the  Miamis  contemporaries  of  the 
mammoth  and  the  primeval  elephant;  but  it  is  equally  possible, 
that  countless  ages  may  have  intervened  between  them.  Accord¬ 
ing  to  Mr  Lycll,  ‘  however  high  may  be  the  historical  antiquity 

*  of  the  mounds,  they  stand  on  alluvial  terraces  which  are  evi- 
‘  dently  of  a  very  modern  geological  date.  In  America,  as  in 
‘  Europe,  the  oldest  monuments  of  human  labour  are  things  of 
‘  yesterday,  in  comparison  with  the  effects  of  physical  causes 

*  which  were  in  operation  after  the  existing  continents  had  ac- 
‘  quired  the  leading  features  of  hill  and  valley,  river  and  lake, 
‘  which  now  belong  to  them.’  This  is  not  altogether  the  view 
of  American  antiquaries.  Mr  Bradford  says,  in  his  Essay  on  this 
interesting  subject,  that  various  physical  changes  have  mani¬ 
festly  occurred  since  the  construction  of  these  monuments ;  and 
especially,  that  ‘  in  the  state  of  New  York  the  line  of  mural 
‘  remains  is  bounded  by  the  ancient  shores  of  lakes  Erie  and 

*  Ontario.’  If  they  were  indeed  constructed  before  these  lakes 
had  subsided  to  their  present  level,  and  if  Mr  Lyell’s  estimate  of 
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the  era  of  that  subsidence  be  well  founded,  this  would  give  the 
remains  in  question  a  most  formidable  antiquity  ;  but  it  is  pro¬ 
bable  that  the  speculations  of  the  antiquarians  on  this  subject 
are  not  founded  on  very  conclusive  observation. 

Mr  Lyell’s  second  visit  to  Niagara  took  place  on  his  return 
from  Cincinnati,  in  the  summer  of  1842.  He  ])roceeded  from 
thence  to  'I'oronto,  Montreal,  and  Quebec ;  and  thence  by  the 
well-known  rout  of  Lake  Champlain,  and  the  state  of  Vermont, 
back  to  Boston.  He  was  struck  with  the  general  resemblance 
of  the  structure  and  appearance  of  Canada,  to  a  region  with  which 
he  was  very  familiar,  the  Scandinavian  Peninsula.  ‘  I  seemed, 
he  says,  ‘  to  have  got  back  to  Norway  and  Sweden,  where,  as 
‘  in  Canada,  gneiss  and  mica  schist,  and  occasionally  granite, 

‘  prevail  over  wide  areas,  while  the  fossiliferous  rocks  belong 
‘  either  to  the  most  ancient,  or  the  very  newest  strata — to  the 
‘  Silurian  rocks,  or  to  deposits  so  modern  as  to  contain  exclusively 
‘  shells  of  recent  species.  In  both  countries,  we  pass  over  enor- 
‘  mous  spaces  without  beholding  any  formations  of  an  interme- 
‘  diate  age.  In  both,  large  erratics,  or  far-transported  fragments  of 
‘  rock,  have  been  carried  from  north  to  south  ;  while  the  surfaces 
‘  of  solul  rocks,  covered  at  various  heights  by  gravel,  sand,  and 
‘  clay,  have  been  smoothed  and  furrowed.’  And  the  external 
portions  of  nature  correspond  in  like  manner — pine  forests, 
masses  of  rock  scattered  irregularly  over  a  level  region,  clear  and 
rapid  rivers,  and  a  singular  labyrinthine  disposition  of  lakes  and 
morasses,  characterize  equally  both  regions. 

Mr  Lyell  bade  farewell  to  his  friends  in  Boston  shortly  after 
his  return,  and  paid  a  short  visit  to  Nova  Scotia  on  his  way  back 
to  England; — reaching  Liverpool  by  the  Columbia  steamer  in  nine 
days  and  sixteen  hours  from  Halifax.  His  glimpse  of  the  state  of 
aifairs  in  the  country  of  the  ‘  Blue  Noses,’  taught  him  a  lesson  early 
learnt  by  travellers  in  most  parts  of  our  scattered  colonial  domi¬ 
nion, — that  many  of  the  peculiarities  which,  when  exhibited  by  a 
Yankee,  we  term  democratic,  flourish  quite  as  luxuriantlyin  certain 
distant  parts  of  her  Majesty’s  dominions  under  the  shadow  of  roy¬ 
alty.  The  driver  of  the  stage-coach  from  Pictou  to  Truro  afford¬ 
ed  a  good  pendant  to  the  slave  coachman  (above-mentioned) 
of  South  Carolina.  ‘  Drawing  in  the  reins  of  his  four  horses, 
‘  he  informed  us  that  there  were  a  great  many  wild  raspberries 
‘  by  the  road-side,  quite  ripe,  and  that  he  intended  to  get  off  and 
‘  eat  some  of  them,  as  there  was  time  to  spare,  for  he  should  still 
‘  arrive  in  Truro  by  the  appointed  hour.  It  is  needless  to  say 
‘  that  all  turned  out,  as  there  was  no  alternative  but  to  wait  in 
‘  the  inside  of  a  hot  coach,  or  to  pick  fruit  in  the  shade.  Had 
‘  the  same  adventure  happened  to  a  traveller  in  the  United 
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‘  States,  it  might  have  furnished  a  good  text  to  one  inclined  to 
‘  descant  on  the  inconvenient  independence  of  manner  which  de- 
‘  mocratic  institutions  have  a  tendency  to  create.’ 

Mr  Lyell  is  now,  we  hear,  engaged  in  a  second  scientific  journey 
in  the  United  States ;  he  will,  we  hope,  he  induced  to  publish  some 
addition  to  his  present  narrative  ;  and,  if  we  might  venture  to  offer 
him  a  counsel,  it  would  be  this — to  devote  more  of  his  pages  to 
subjects  which,  though  not  strictly  scientific,  are  closely  connected 
with  that  pursuit  in  which  he  has  acquired  deserved  eminence ; — to 
descriptions  of  the  natural  features  of  the  country  ;  to  the  exercise 
of  that  graphic  power  which  makes  the  untravellcd  reader  ac¬ 
quainted  with  the  common  everyday  spectacle  of  the  works  of 
nature  and  man  in  foreign  lands, — not  in  statistical  summaries,  or 
scientific  detail,  but  in  the  broad  outlines  of  observation.  Dr 
Arnold  complains  somewhere  of  the  extreme  difficulty  of  meet¬ 
ing,  in  books  of  travels,  with  information  on  a  favourite  topic  of 
his — the  military  topography  of  countries  ;  and  he  gives  it  as  an 
instance,  if  we  recollect  rightly,  that,  in  consulting  the  books  of 
those  who  have  gone  over  the  beaten  tract  of  the  neighbourhood 
of  New  York  and  Philadelphia,  he  never  met  with  any  who  gave 
a  distinct  idea  of  the  general  configuration  of  the  ground-hill,  roll¬ 
ing  plain,  plateau,  and  so  forth.  There  are  many  subjects  of 
this  kind  for  which  the  mass  of  men  have  no  innate  faculty  cf 
observation  ;  while,  to  those  who  possess  it,  they  appear  so  ob¬ 
vious  and  trite,  that  they  would  fear  to  discredit  their  pages  by 
<lwel!ing  on  such  commonplace  matters;  and  many  a  man  has 
toiled  hard,  on  the  strength  of  afew  weeks’  runin  the  United  States, 
to  enlighten  the  world  with  his  useless  lucubrations  on  Democracy 
and  Slavery,  who  might,  from  the  readiness  of  his  enup-efaif, 
have  amply  and  well  supplied  the  deficiency  of  which  Dr  Arnold 
complained.  We  think  it  is  that  amusing  personage,  Mr  Willis, 
who  mentions,  that  among  the  Dukes  and  Thanes  in  whose  com¬ 
pany  he  was  so  fortunate  as  pass  his  leisure  hoiirs  in  Eng¬ 
land,  few'  enough  cared  to  listen  to  his  views  of  the  American 
constitution  or  of  fashionable  life — on  which  points  he  was 
strong;  while  they  questioned  him  about  the  appearance  and 
properties  of  live  oak  and  post  oak,  Arbor  vita;  and  Pinus 
palustris,  and  other  such  vulgar  denizens  of  American  wood¬ 
lands — about  which  he  knew  no  more  than  any  other  Broad¬ 
way  Cockney.  Which  of  us,  who  has  not  visited  America, 
can  derive  from  books  any  thing  like  a  clear  notion  of  the 
vegetation  of  an  American  forest  in  different  latitudes?  or  the 
physiognomy  of  a  half-cleared  country,  such  as  characterises 
so  large  a  portion  of  the  old  States?  or  of  an  American  district 
under  old  cultivation,  as  in  New  England  ?  And  of  those  who 
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Jiave  seen'these  things — as  far  as  the  rapid  progressof  a  steam-boat 
or  a  railway  car  admits  of  the  exercise  of  sight — how  many  would 
gladly  review  their  own  hasty  impressions  in  the  work  of  some 
abler  and  more  leisurely  observer !  All  geologists  acquire 
the  habit  of  observing  closely  the  actual  phenomena  of  nature, 
if  they  do  not  begin  by  exercising  it;  but  more  especially 
those  w’ho,  like  Mr  Lyell,  are  wedded  to  the  theory  which  ac¬ 
counts  for  the  vast  revolutions  of  older  ages,  by  studying  existing 
causes  and  effects.  To  them  each  vulgar  feature  of  the  every¬ 
day  world— the  shape  of  every  hill  and  valley,  the  windings,  cur¬ 
rents,  and  eddies  of  the  broad  river  or  the  forest  brook,  the 
roadside  gravel  bank,  the  rings  on  the  stump  of  the  roadside  tree, 
the  monotonous  shores  of  the  estuary,  the  daily  tide,  as  it 
rushes  past,  charged  with  earthy  deposits,  or  freighted  with 
packed  ice — are  vestiges  and  indications  of  great  truths ;  all, 
therefore,  are  by  them  studied  and  observed  with  an  eagerness 
which  makes  them,  wdien  they  add  to  their  acquirements  the 
power  of  description,  the  very  best  of  physical  geographers,  and 
the  most  amusing  writers  of  personal  narratives.  All  this  iSIr 
Lyell  has  in  his  power ;  and  we  can  assure  him,  that  in  turning 
over  the  table  of  contents  of  his  next  book — without  prejudice  to 
questions  about  repudiation,  slavery,  presidential  election,  and 
the  voluntary  system — we  shall  scan  with  much  greater  delight, 
the  summaries  of  those  ehapters  which  promise  to  satisfy  our  far 
livelier  curiosity  regarding  the  physical  features  of  that  vast  wes¬ 
tern  region,  in  which  Bishop  Berkeley’s  ‘fifth  act’  is  probably 
to  be  performed,  and  the  course  of  Empire  to  be  concluded. 
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JN  our  review  of  jNIr  Wheaton’s  work,  we  sketched  an  out¬ 
line,  mcajrre  and  imperfect,  but  still  an  outline  of  the 
great  science  which  considers  those  relations  of  independent  com¬ 
munities  which  are  produced  or  regulated  by  international  law. 
'i'he  rights,  however,  and,  consequential  on  those  rights,  the 
obligations,  which  belong  to  sovereign  nations  by  the  general 
consent  of  the  civilized  world,  are  not  the  only  relations  to 
which  they  are  subject.  Any  two  or  more  nations  may  vary  their 
mutual  rights  and  obligations  by  compact.  Such  nations  stand  to¬ 
wards  one  another  in  the  federtd  relation  ;  under  which  term  we 
include  every  relation  created  by  treaty,  from  the  slight  ties  which 
connect  England  and  Sweden,  down  to  the  intimate  confedera¬ 
tion  which  binds,  or  is  intended  to  bind,  together  the  Cantons  of 
Switzerland. 

The  duties  which  may  be  imposed,  and  the  claims  which  may 
be  created,  by  this  relation,  obviously  dilfer  from  those  which 
owe  their  origin  to  international  law.  For  if  they  were  the  same, 
treaties  would  be  unnecessary;  just  as  contracts  would  be  unne¬ 
cessary  if  all  the  relations  between  man  and  man  were  governed 
by  municipal  law.  All  that  international  law  in  the  one  case,  and 
municipal  law  in  the  other,  can  do,  is  to  direct  that  treaties  and 
contracts  be  faithfully  performed,  and  to  give  rules  in  certain 
cases  for  their  interpretation. 

To  attempt  to  enumerate,  or  even  accurately  to  classify,  the 
objects  for  which  treaties  are  contracted,  would  be  fruitless, 
lioughly,  it  may  be  said  that  their  principal  objects  are  four. 
First,  the  termination  of  existing  disputes ;  secoiuiry,  the 
avoiding  future  ones  ;  thirdly,  mutual  assistance ;  and  fourthly, 
the  preventing  one  government  from  using  its  powers  of  external 
action,  or  of  internal  legislation,  to  the  inconvenience  of  another. 

To  the  first  of  these  classes  belong  the  treaties  by  which  wars 
are  ended,  or  by  which  controversies  which  might  have  inflamed 
into  wars  are  settled.  To  the  second  belong  arrangements  of 
boundaries,  of  rights  of  passage  and  of  fishery,  agreements  on 
controverted  questions  in  international  law,  and,  still  more 
directly,  engagements  that  all  future  disputes  shall  be  decided. 
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not  by  force  but  by  arbitration.  Treaties  for  mutual  assistance 
are  directed  either  against  third  states,  which  appear  to  the  con¬ 
tracting  parties  to  be  strong  enough  to  be  objects  of  alarm,  or  to 
be  weak  enough  to  be  subjects  for  spoliation  or  partition ;  or 
against  particular  classes  of  the  sul)jects  of  the  contracting 
governments. 

To  the  fourth  class,  belong  commercial  treaties,  those  which 
stipulate  that  the  subjects  of  each  government  shall  be  capable  of 
holding  land  or  office  in  the  other;  those  by  which  one  contract¬ 
ing  party  renounces  the  right  to  engage  in  war  or  in  alliances 
without  the  consent  of  the  other ;  and  those  which  prohibit  certain 
domestic  institutions,  such  as  a  free  press  or  religious  disabilities. 
Of  course,  a  treaty  between  nations,  like  a  contract  between  in¬ 
dividuals,  circumscribes  tbe  freedom  of  action  of  each  party;  and 
as  the  purposes  to  be  effected  in  common  become  more  numerous, 
each  confederate  renounces  more  and  more  of  its  independence ; 
until  at  length  its  separate  nationality  may  disappear,  and  the 
confederacy  becomes  an  incorporation. 

In  tbe  following  pages  we  propose  to  consider  four  of  the  prin¬ 
cipal  existing  Confederaeies, — the  Zollverein,  the  German  Confe¬ 
deration,  the  Swiss  Confederation,  and  the  American  Union  ;  to 
give  an  outline  of  the  most  important  provisions  of  each  confede¬ 
racy,  and  of  the  causes  which  led  to  their  adoption  ;  to  point  out 
some  of  their  most  material  merits  and  defects;  and  to  ascertain 
to  what  extent  the  states  which  have  formed  them  have  retained 
their  separate  independence. 

The  Zollverein  belongs  to  the  fourth  class  of  Treaties.  It  is 
a  commercial  consolidation  of  the  contracting  states.  But  this 
object  could  not  have  been  obtained  unless  each  had  sacrificed 
its  power  of  independent  action  on  several  important  subjects. 
The  exterior  frontier  of  the  confederate  states  is  about  1062 
German  miles  in  length — of  which  774  belong  to  Prussia,  151 
to  Bavaria,  58  to  Saxony,  3  to  Wirtemberg,  GO  to  Baden,  and 
the  remaining  IG  to  Hesse  Cassell;  leaving  to  Hesse  Darmstadt, 
Nassau,  the  Thuringian  States,  and  Frankfort,  no  exterior 
frontier  whatever.  If  the  treaty,  therefore,  had  contained  no 
stipulations  except  for  mutual  freedom  of  trade,  it  would  have 
deprived  the  latter  states  of  all  revenue  from  customs,  and  have 
altered  capriciously  the  revenues  of  the  others ; — increasing 
those  of  Prussia,  Baden,  and  Bavaria,  and  diminishing  those  of 
Wirtemberg,  Saxony,  and  Hesse  Cassell.  To  prevent  this,  it 
was  agreed  that  the  whole  of  the  revenue  collected  along  the  ex¬ 
terior  frontier  should  be  brought  to  one  account,  and  divided 
between  the  different  states  according  to  their  relative  population. 
This  rendered  a  new  set  of  provisions  necessary:  as  the  revenue 


152  European  and  American  Stale  Confederacies.  Jan. 

collecteH  by  each  frontier  state  was  no  longer  her  own,  but  a  portion 
of  a  common  fund,  it  would  have  been  absurd  to  allow  her  to  regu¬ 
late  it.  A  common  Tariff,  therefore,  was  established.  Another  ne¬ 
cessary  consequence  was  the  modiheatiun  of  excise  duties,  to  pre¬ 
vent  the  excise  revenue  of  one  state  from  being  destroyed  by  the 
introduction  of  unexcised  commodities  from  the  others.  ISo  far,  how¬ 
ever,  nothing  was  done  except  with  theexpress  consent  of  each  state. 
But  neither  a  tariff  nor  an  excise  cun  remain  long  unaltered. 
Each  must  be  modified  from  time  to  time,  to  meet  the  changes 
in  production  and  in  commerce.  And  if  every  alteration  had  re¬ 
quired  a  new  treaty,  and  could  have  been  defeated  therefore  by 
the  opposition  of  a  single  state,  the  confederacy  would  in  time 
have  been  dissolved;  either  by  the  inconveniences  arising  from  the 
want  of  reform,  or  by  the  disputes  and  difficulties  which  every 
attempt  at  reform  must  have  created.  A  congress,  therefore,  to 
w  liich  each  state  sends  a  delegate,  meets  annually, — considers  the 
changes  which  any  member  of  the  confederation  may  propose, 
and  decides  by  a  majority.  The  parties  to  the  Zollverein,  there¬ 
fore,  have  relinquished  their  separate  independence  on  two  im¬ 
portant  administrative  points, — commeicc  and  finance.  The 
Prussian  tariff,  which  they  have  substantially  adopted,  though  in 
many  respects  positively  objectionable,  is  relatively  good  ; — far 
better  than  that  of  England  with  all  its  modern  improvements, 
and,  of  course,  still  more  superior  to  the  barbarous  systems  of 
Russia  and  Austria.  The  members  of  the  unit  n,  w  ho,  w  hen  they 
joined  it,  were  subject  to  a  more  liberal  tariff  than  that  which 
they  now  endure,  have,  up  to  the  present  time,  found  their  new 
freedom  of  internal  trade  mote  tiian  a  compensation.  The  danger 
is,  that  if  national  jealousies,  anti-commercial  prejudices,  and  the 
desire  to  sacrifice  the  permanent  interests  of  consumers  to  the 
temporary  gains  of  landlords  and  producers,  continue  to  spread 
and  to  increase  in  intensity,  the  tariff  of  the  Zollverein  may  be¬ 
come  more  and  more  restrictive;  and  the  population  of  the  con¬ 
federacy  may  be  forced  to  use  German  manufactures,  German 
wines,  beet-root  sugar,  and  European  tobacco,  to  the  exclusion 
of  the  far  better  and  far  cheaper  products  of  England,  France, 
and  the  Tropics. 

The  principal,  but  not  the  only,  object  of  the  German  Con¬ 
federation,  is  security.  The  ancient  Germanic  Empire  was  not 
a  confederacy,  but  one  great  feudal  state,  in  which  the  imperial 
authority  was  universally  recognised,  though  imperfectly  obeyed. 
That  authority,  however,  notwithstanding  its  weakness,  had 
been  eminently  beneficial.  Though  it  could  not  prevent  wars 
betw'een  the  states  which  admitted  its  supremacy,  it  much 
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diminished  them.  It  introduced,  first  by  practice,  and  after¬ 
wards  by  law,  the  reference  to  arbitration  of  all  disputes  be¬ 
tween  these  states.  It  created  an  Imperial  Chamber  us  a  court 
of  appeal  from  the  decision  of  the  arbitrators ;  and  it  placed  at  the 
disposal  of  that  court  a  large  military  force,  contributed  by  the 
ten  circles  into  which  the  empire  was  divided.  These  institutions 
were  the  great  sources  and  the  great  schools  of  international  law. 
They  atforded  defence  to  the  weak  and  redress  to  the  oppressed. 
They  enabled  more  than  three  hundred  petty  states — ail  sove¬ 
reign,  e.xcept  their  feudal  vassalage  to  the  Emperor,  but  none  of 
them  capable  of  resisting  their  powerful  neighbours — to  preserve 
their  independence  for  centuries. 

But  the  unity  of  the  Empire  was  irreparably  weakened  by  the 
Reformation.  Had  Charles  the  Eifih  embraced  the  doctrines  of 
the  Reformers,  there  can  be  no  doubt  that  the  w  hole  of  Germany 
would  have  followed  his  e.xample.  The  public  mind  was  so  well 
prepared  for  those  doctrines,  that  wherever  they  were  favoured 
by  the  sovereign,  they  were  eagerly  adopted  by  the  people ;  and 
even  where  the  sovereign  opposed  them, — as  in  Bavaria  and  in 
the  hereditary  dominions  of  Austria, — it  required  centuries  of 
oppression  to  eradicate  them.  Community  of  religion  would 
have  bound  together  the  Emperor  and  his  feudal  subjects.  The 
imperial  crown  might  have  become  legally  as  well  as  practically 
hereditary  ;  the  great  fiefs  might  have  been  gradually  reunited  to 
it,  us  was  the  case  in  France ;  and  Germany  might  have  become 
one  great  Protestant  Empire.  But,  unhappily,  we  think,  for 
Europe,  Charles  the  Fifth  and  his  immediate  successors,  with  the 
doubtful  exception  of  Maximilian  the  Second,  were  bigoted  Ro¬ 
manists.  Toleration  was  not  recognised  by  the  political  morality  of 
the  sixteenth,  or  even  of  the  seventeenth  eentury.  The  Emperor 
thought  lawful  every  means  by  w  hich  heresy  could  be  suppressed. 
And  when  the  imperial  authority  was  employed  in  persecution, 
resistance  ceased  to  be  considered  by  Protestants  as  treason. 
For  more  than  a  century,  from  the  league  of  Smalkald  in  1530 
down  to  the  peace  of  Westphalia  in  1648,  a  large  portion  of  the 
empire  was  in  a  state  of  warfare  against  its  chief, — sometimes 
unavowed,  but  more  frequently  open,  and  never  intermitted. 
The  provisions  of  the  treaty  of  VVestphalia,  which  put  an  end  to 
this  long  contest,  were  very  unfavourable  to  the  central  power. 
By  the  eighth  article  of  this  treaty  the  Emperor  relinquished  the 
right,  unless  by  the  assent  of  the  Diet,  to  declare  war,  to  make 
peace,  to  bind  the  empire  by  treaties,  to  raise  troops  or  contri¬ 
butions,  or  even  to  garrison  the  existing  fortresses  of  the  empire, 
or  to  construct  new  ones.  And  by  the  same  article,  each  sove¬ 
reign  state  of  the  empire  was  declared  to  be  independent  in  its 
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internal  concerns,  and  even  as  to  its  foreign  relations, — provided 
its  measures  were  not  hostile  to  the  general  body.  From  this 
time  the  imperial  power  rested  on  traditional  reverence,  and  on 
the  preponderance  among  the  German  states  of  the  hereditary 
dominions  of  the  house  of  Austria.  But  that  preponderance  was 
much  diminished  when  the  Electors  of  Hanover,  Branden¬ 
burg,  and  Saxony,  acquired  the  Crowns  of  England,  Prussia,  and 
Poland ;  and  still  more  by  the  sudden  growth  of  Prussia,  and  the 
successful  wars  which  the  royal  vassal  waged  against  his  feudal 
lord.  The  traditional  reverence  was  impaired  by  the  errors  of  a 
series  of  weak  Emperors,  and  at  last  destroyed  by  the  follies  and 
rapacity  of  a  very  clever  one.  The  constant  endeavours  of  Joseph 
the  Second  to  trample  on  the  rights  of  his  own  subjects,  and  to 
seize  the  dominions  of  his  neighbours,  and  particularly  his  re¬ 
peated  attempts  on  Bavaria,  showed  that  the  imperial  power, 
unless  restrained  by  a  strong  public  opinion,  might  be  a  formi¬ 
dable  instrument  of  oppression  and  ambition.  And  unhappily, 
in  the  latter  part  of  the  eighteenth  century,  public  opinion  had 
been  so  often  outraged,  that  at  length  it  had  ceased  to  be  sen¬ 
sitive.  The  only  remark  by  a  British  minister  on  the  first  par¬ 
tition  of  Poland  was,  ‘  that  it  seemed  a  curious  transaction  !' 

At  length  the  day  of  trial  arrived,  and  the  empire  had  to  resist 
the  revolutionary  energy  of  France.  A  few  months  were  enough 
to  show  that  all  its  vigour,  and  almost  all  its  coherence,  were 
gone.  On  the  '2 1st  of  October  1 792,  the  French  seized  Mayence ; 
and  the  next  day  F rankfort.  On  the  same  day  the  Diet  met  at 
Ratisbon  to  consider  the  state  of  their  relations  with  France, 
and  six  months  elapsed  before  the  forms  were  gone  through 
which  were  necessary  to  a  formal  declaration  of  war.  But  by 
this  time  its  ill-connected  parts  had  begun  to  separate.  In  the 
beginning  of  1793  the  Elector  of  Bavaria  signed  with  France 
a  separate  treaty  of  neutrality.  The  Duke  of  Wirtemberg  soon 
afterwards  made  a  similar  proposal,  which,  though  at  first  re¬ 
jected  by  France,  was  at  length  accepted.  In  April  1795,  the 
King  of  Prussia,  as  Elector  of  Brandenburg,  made  a  separate 
peace;  and  engaged  for  the  neutrality  of  all  the  states  on  the  north 
of  the  Main.  This  neutrality  was  immediately  accepted  by  the 
Landgrave  of  Hesse  Cassell,  and  soon  afterwards  by  the  states 
forming  the  circles  of  Swabia  and  Franconia.  And  in  1797, 
Francis  II.,  finding  the  empire  practically  reduced  to  his  own 
hereditary  dominions,  signed,  as  Emperor,  the  treaty  of  Campo 
Fonnio. 

That  peace  set  the  example  of  the  hateful  System  of  Indemni¬ 
ties — a  system  under  which  the  greater  powers  settled  their 
quarrels,  by  agreeing  to  divide  and  appropriate  the  territories 
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of  the  weaker  ones — a  system  under  which  a  negotiation  for 
peace  inspired  wider  and  juster  alarm  than  a  declaration  of  war. 
By  the  public  articles  of  the  treaty  of  Campo  Formio,  Austria 
ceded  to  France  the  Austrian  Netherlands,  and  a  portion  of 
Lombardy;  and  France  handed  over  to  Austria,  Venice,  Istria, 
and  Dalmatia.  By  the  secret  articles,  Austria  engaged  that  the 
left  bank  of  the  Rhine,  as  far  as  the  Meuse,  should  belong  to 
France  ;  and  France  engaged  that  Austria  should  be  indemnified 
by  the  cession  to  her  of  the  Salzburg  territory,  and  a  large 
portion  of  Bavaria. 

In  1799,  the  war  between  France  and  the  Empire  was  renew¬ 
ed  ;  and  in  1801,  it  was  again  suspended  by  a  similar  arrange¬ 
ment,  called  the  treaty  of  Luneville.  By  that  treaty,  and  by 
the  aet  of  the  Diet  carrying  it  into  execution,  the  whole  left 
bank  of  the  Rhine,  and  a  further  portion  of  the  Austrian  depen¬ 
dencies  in  Italy,  became  French ;  and  the  princes  who  lost  by 
these  cessions,  received  in  exchange  forty-five  out  of  the  sixty-one 
free  towns,  and  all  the  territories  of  the  ecclesiastical  sovereigns. 

In  September  1805,  the  war  recommenced  —  Wirtemberg, 
Baden,  and  Bavaria,  siding  with  France,  and  Prussia  remaining 
neuter.  In  the  following  December,  it  ended  by  the  battle  of 
Austerlitz,  and  the  peace  of  Presburg.  By  this  peace,  Austria 
relinquished  to  France  the  remainder  of  her  Italian  dominions, 
and  divided  between  Wirtemberg,  Bavaria,  and  Baden,  the 
Vorarlberg,  the  I'yrol,  and  her  Swabian  territories.  She 
acknowledged  the  Dukes  of  Wirtemberg  and  Bavaria  as  Kings, 
and  consented  that  they,  and  also  the  Duke  of  Baden,  should 
possess  their  new  dominions,  and  also  their  ancient  ones,  in  full 
sovereignty.  By  virtue  of  this  treaty — a  treaty  to  which  only 
France  and  Austria  were  parties — these  sovereigns  immediately 
abolished  the  representative  constitutions  of  their  states,  and 
assumed  despotic  power  over  their  own  subjects,  and  over  those 
of  the  princes  of  the  empire  whose  territories  were  surrounded 
by  their  own.  To  complete  the  picture  of  the  political  morality 
of  Germany,  we  must  add,  that  a  few  months  afterwards,  in 
April  1806,  Prussia,  the  ally  of  England  and  of  Hanover,  by 
virtue  of  a  convention  with  France,  seized  the  Hanoverian 
dominions  and  annexed  them  to  her  own. 

The  German  empire  was  practically  dissolved  by  the  peace 
of  Presburg,  though  it  existed  nominally  for  a  few  months 
longer.  On  the  1st  of  August  1806,  Wirtemberg,  Bavaria, 
Baden,  Hesse-Cassell,  and  twelve  other  inferior  members, 
formally  detached  themselves  from  the  empire,  and  formed  the 
Confederation  of  the  Rhine,  under  the  Protectorate  of  France. 
Five  days  afterwards,  on  the  6th  of  August  1806,  Francis,  the 
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fifty-fifth  successor  of  Charlemagne,  resigned  the  Crown  which 
had  been  worn  for  more  than  a  thousand  years ;  and  released  from 
their  allegiance  all  the  electors,  princes,  and  states,  which  still 
acknowledged  his  supremacy. 

The  act  constituting  the  Confederation  of  the  Rhine,  declared 
that  the  sovereigns  of  whom  it  consisted  possessed  their  terri¬ 
tories, — including  the  interspersed  dominions  of  the  former 
princes  of  the  empire, — in  full  sovereignty.  So  attractive  was 
this  bait,  that  when  the  Confederation  was  dissolved  by  the  ruin 
of  its  protector,  it  included  all  Germany  except  Prussia  and 
Austria,  and  the  portion  incorporated  in  France.  Out  of  about 
three  hundred  and  fifty  sovereign  states,  not  more  than  thirty- 
eight  remained.  All  the  rest  had  been  absorbed  by  France,  or 
by  their  immediate  neighbours. 

In  1814,  when  victory  enabled  the  Allied  sovereigns  to 
remodel  central  Europe,  tw’o  propositions  became  obvious. 
First,  that  the  reconstruction  of  the  Germanic  empire  on  its 
ancient  basis  was  ine.xpedient,  and  probably  impracticable.  Im¬ 
practicable,  because  the  kingdoms  and  grand-duchies  which  had 
arisen  out  of  its  ruins  would  have  resisted  the  attempt  to  reduce 
them  to  feudatories — inexpedient,  because  that  empire  had  shown 
that  it  had  not  cohesion  sutficient  to  withstand  the  first  shock  of 
the  compact  and  centralized  power  of  France.  And  secondly,  that 
to  give  perfect  independence  to  its  existing  free  Cities,  Princes, 
and  Kings  of  the  second  order,  would  create  a  set  of  princi¬ 
palities  still  more  unfit  for  defence  against  a  common  enemy  than 
they  had  been  when  members  of  the  empire,  and  in  most  cases 
incapable  even  of  keeping  peace  at  home.  No  one  ventured  to 
propose  to  mediatize  them  all,  and  partition  Germany  between 
the  only  German  states  that  could  be  called  really  powerful, 
Austria  and  Prussia  ;  and  if  such  a  suggestion  had  been  made,  it 
would  have  been  stilled  by  the  general  indignation  of  Europe. 
The  only  remaining  course  was  to  connect  them  by  a  confede¬ 
racy  ;  and  accordingly  the  sixth  article  of  the  treaty  of  Paris  of 
May  1814,  an  article  which  fixed  the  destinies  of  perhaps  a 
sixth  of  Europe,  stipulates  that  *  the  German  states  shall  be 
‘  independent,  and  united  by  a  federal  league.’ 

In  the  following  autumn  the  negotiations  by  which  this 
vague  stipulation  was  to  be  developed  and  effected  began. 
Saxony,  whose  separate  existence  was  then  in  question,  was 
excluded  from  them.  I'he  right  to  conduct  them  was  as¬ 
sumed  by  the  other  five  Germanic  kingdoms — Austria,  Prussia, 
England,  as  representing  Hanover,  Bavaria,  and  VVirtemberg 
We  think  it  probable  that  neither  Bavaria  nor  Wirtemberg 
would  have  been  admitted  to  these  conferences  if  Austria  had 
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.  been  a  free  agent.  But  she  had  entangled  herself  by  the  secret 
articles  of  the  treaties  of  Reid.  These  treaties  between  Austria 
and  Bavaria,  and  between  Austria  and  Wirtemberg,  bear  date 
the  8th  of  October,  and  the  2d  of  November  1813.  Both, 
therefore,  must  have  been  negotiated,  and  the  first  was  actually 
signed,  between  the  battles  ot  Dresden  and  of  Leipsic.  At  that 
time,  when  the  fate  of  Europe  was  trembling,  Bavaria  and 
Wirtemberg  almost  held  the  balance.  Estimating  their  armies 
at  50,000  men,  and  they  rather  exceeded  that  number,  their 
hostility  or  assistance  made  a  difference  to  the  Allied  forees  of 
100,000  men.  Unfortunately  their  co-operation  was  obtained  a 
few  days  too  late.  I'he  battle  of  Leipsic  ended  on  the  18th  of 
October.  On  the  16th,  the  Bavarian  army  under  Wrede  be¬ 
gan  its  march  from  Branau  on  the  Inn,  for  the  purpose  of  cutting 
off  Bonaparte’s  retreat.  Wrede  reached  Hanau  on  the  28th. 
Had  he  been  two  days  earlier,  he  could  have  intercepted  the 
French  army  at  (ielnhausen,  about  twenty  miles  higher  up  on 
the  Kinsig,  where  the  only  road  runs  between  precipices  on  one 
side  and  a  rapid  river  on  the  other.  Under  such  circumstances 
the  French  might  have  been  forced  to  surrender  or  disperse,  and 
the  war  would  have  been  finished  in  a  week.  As  it  was,  he  had 
to  meet  them  in  the  open  fields  before  Hanau,  and  even  then 
Bonaparte  lost  more  than  a  third  of  his  army  before  he  burst 
through. 

An  ally  capable  of  such  services  was  to  be  purchased  on  his 
own  terms ;  and  the  terms  demanded  by  the  King  of  Bavaria, 
and  conceded  by  the  treaty,  were,  absolute  independence  and 
full  sovereignty.  'Fhe  treaty  with  Wirtemberg  contained  a 
clause  in  nearly  the  same  words.  In  the  face  of  these  treaties 
it  was  impossible  to  treat  the  Kings  of  Bavaria  and  Wirtemberg 
as  mere  subordinates.  Their  ministers  took  part  in  all  the  dis¬ 
cussions  in  which  the  Act  of  Federation  was  framed ;  and  as 
nothing  was  decided  except  by  unanimity,  they  exercised  a 
powerful  and  mischievous  influence.  All  the  provisions  which 
tended  to  strengthen  the  federal  authority,  all  those  which  would 
have  protected  the  rights  of  the  people  of  each  state  against  its 
ruler,  all  that  imposed  duties  on  the  sovereigns  in  favour  of  their 
own  subjects  or  of  the  confederacy, — in  short,  all  that  supported 
liberty  and  order  against  arbitrary  authority,  were  proposed  or 
supported  by  the  three  great  powers,  England,  Prussia,  and 
Austria ;  and  opposed  by  their  new  and  comparatively  inconsider¬ 
able  colleagues. 

Fortunately  these  discussions  were  recorded  day  by  day  as 
they  occurred,  and  the  record  was  published  by  Martens,  who 
acted  as  secretary.  It  is  one  of  the  most  valuable  historical 
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documents  of  that  memorable  period.*  The  following  short  out¬ 
line  is  chiefly  taken  from  it : — 

At  the  first  meeting  of  the  Conference,  on  the  16th  October 
1816,  Austria  and  Prussia  presented  a  project,  which  they  had 
agree<l  on  as  the  basis  of  a  new  federal  constitution ;  the  object 
of  which  was  declared  to  be  the  preservation  to  all  classes  in  the 
German  nation  of  external  safety,  and  internal  constitutional 
rights.  It  divided  Germany  into  seven  circles,  over  two  of 
which  Austria,  over  two  Prussia,  and  over  the  remaining  three 
Bavaria,  Hanover,  and  VVirtemberg  were  respectively  to  preside. 
The  central  government  was  to  reside  in  a  Diet,  divided  into 
two  chambers — one  consisting  of  the  five  presidents ;  Austria  and 
Prussia  having  each  two  votes,  and  the  three  others  each  a 
single  vote  ;  and  the  other  of  the  subordinate  princes  and  the 
free  towns.  Each  chamber  was  to  decide  by  the  majority  of 
votes.  The  first  chamber  to  sit  permanently,  and  to  have  the 
exclusive  management  of  the  foreign  relations  of  the  confedera¬ 
tion  ;  the  other,  to  regulate,  with  the  concurrence  of  the  first 
chamber,  its  internal  atfairs.  The  management  of  the  fede¬ 
ral  army,  and  the  execution  of  the  decrees  of  the  Diet,  to  be  in¬ 
trusted  to  the  presidents  of  circles ;  the  purely  German  states  to 
be  incapable  of  making  war,  or  peace,  or  alliances ;  and  no  mem¬ 
ber  of  the  confederation  to  be  capable  of  engaging  in  war  with 
any  other.  All  their  mutual  disputes  to  be  decided  by  arbitra¬ 
tion,  or  by  the  higher  chamber  of  ihe  Diet,  or  by  a  federal  tribunal. 
Every  confederate  state  to  receive  a  representative  constitution, 
and  the  federal  compact  to  declare  the  minimum  of  popular  rights. 
To  this  proposal  Bavaria  and  Wiriemberg  objected,  almost  in 
toto.  I'hey  es])ecially  remonstrated  against  the  provisions 
which  deprived  the  German  sovereigns  of  the  power  ol*making 
war,  peace,  or  alliances,  to  those  which  proposed  a  federal  tri¬ 
bunal,  and  to  those  which  mentioned  constitutional  rights,  pro¬ 
posed  representative  governments,  and  stipulated  for  a  minimum 
of  popular  power.  The  King  of  Bavaria  said,  that  he  exercised 
over  his  people  sovereign  rights,  sanctioned  by  treaty,  with  which 
he  would  allow  of  no  interference.  The  King  of  VVirtemberg,  that 
he  would  acquiesce  in  no  restriction  on  bis  powers  as  a  sovereign, 
— powers  actually  in  his  possession,  and  recognised  by  treaties. 
He  was  willing  to  refer  his  differences  with.other  German  states 
to  arbitration  ;  but  would  not  submit  to  be  dictated  to  as  to  his 
foreign  policy,  or  his  management  of  his  own  subjects.  In  par¬ 
ticular  he  declared,  that  even  admitting,  which  he  denied,  the 
propriety  of  inserting,  in  the  federal  act,  a  clause  favourable  to 

*  Congres  de  Vienne.  Eecueil dee  Pihes  Cfficielles.  G  \o\9.  Paris:  1816. 
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the  universal  introduction  of  representative  constitutions,  the 
time  when  such  constitutions  should  be  given  to  each  state,  and 
the  amount  of  popular  rights  to  be  conceded,  must  be  left  abso¬ 
lutely  to  the  discretion  of  its  sovereign.*  To  which  Prince 
Metternich,  speaking  in  tlie  name  of  Austria,  orally  answered, — 

*  That  it  was  absolutely  necessary  that  the  minimum  of  such 
‘  rights  should  be  fixed  under  the  act — That  under  the  ancient 
‘  empire,  the  subjects  of  every  German  state  had  rights  against 
‘  their  sovereign — That  in  some  states  these  rights  had  been 
‘  lately  disregarded,  and  that  such  oppression  must  be  rendered 
‘  impossible  for  the  future.’  t  The  written  answer  of  the  pleni¬ 
potentiaries  of  Hanover  was  equally  decided. 

‘  The  Prince  Regent  of  Great  Britain  and  Hanover,’  they 
said,  ‘  cannot  admit  that  the  late  changes  in  Germany  have 
‘  given  to  its  princes  despotic  power.  The  German  states  from 
‘  time  immemorial  have  enjoyed  representative  constitutions. 
‘  How  can  these  constitutions  have  been  destroyed  by  conven- 
‘  tions  made  by  their  sovereigns  with  Bonaparte?  IVhat  sove- 
‘  reign  will  say,  that  he  treated  with  a  foreign  ruler  against  his 

*  own  subjects  ?  Even  if  such  a  use  could  be  made  of  the  trea- 
‘  ties,  those  which  declare  certain  princes  to  be  sovereigns  (the 
allusion  is  to  the  secret  articles  of  the  treaties  of  Reid)  do 
‘  not  thereby  declare  them  to  be  absolute.  The  King  of  Great 
‘  Britain  is  as  much  a  sovereign  as  any  continental  prince ;  but 
‘  the  liberties  of  his  people  support,  instead  of  weakening,  his 
‘  throne.  They  demand,  therefore,  that  it  be  declared  by  a  law 
‘  of  the  confederation,  that  represei»tative  bodies  be  created  in  the 
‘  states  in  which  they  do  not  now  exist,  and  that  their  concurrence 
‘  be  requisite  in  the  imposition  of  taxes,  and  in  legislation ;  and 
‘  that  they  be  empowered  to  watch  the  administration  of  the 
‘  public  revenue,  and  to  demand  the  punishment  of  public  de- 
‘  linquents.  They  are  ready  to  acquiesce  in  the  general  rule, 
‘  that  questions  between  a  prince  and  his  subjects  are  in  the 
‘  first  place  to  be  brought  before  the  tribunal  of  the  state ;  but 
‘  in  that  case,  the  judges  should  be  released  protanto  from  their 
‘  allegiance,  and  engage  to  decide  according  to  law.  And  in  all 
‘  cases  there  must  be  an  appeal  from  the  individual  sovereign  to 
‘  the  Diet.  In  the  present  state  of  men’s  minds,’  they  add,  ‘  less 
‘  than  this  will  not  produce  content  or  even  tranquillity.’  J 

Austria,  Prussia,  and  Hanover  appear  to  have  attacked  the 
obstinacy  or  ambition  of  Bavaria  and  Wirtemberg  with  every 
diplomatic  weapon.  They  received  the  hearty  support  of  the 
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German  states  not  admitted  to  tlie  conference.  A  Memorial 
signed  by  the  plenipotentiaries  of  these  states,  dated  the  IGth  of 
November  1814,  urges  the  necessity  of  putting  an  end  to  all  arbi¬ 
trary  authority,  by  the  universal  introduction  of  representative 
constitutions,  by  investing  the  representative  bodies  with  four 
powers,  nearly  resembling  those  which  Hanover  had  required — 
namely  taxation,  legislation,  superintendence  of  the  public  ex¬ 
penditure,  and  representation  of  grievances, — by  a  federal  tribu¬ 
nal,  by  a  federal  army,  and  by  a  central  authority  representing 
the  German  nation,  and  controlling  all  its  members.*  Even 
Russia  was  called  to  aid  the  cause  of  liberal  principles.  Count 
Nesselrode,  in  his  ma'^ter’s  name,  declared  his  warm  approbation 
of  the  proposed  basis,  and  particularly  of  the  provisions  for  the 
creation  and  maintenance,  by  the  confederation,  of  representative 
constitutions,  the  guardians  of  liberty  and  property.  ‘  Germany,’ 
continued  the  Emperor  of  Russia,  ‘  w’ill  not  enjoy  tranquillity  un- 
‘  til  the  abuses  of  authority  are  prevented,  and  the  rights  of  all 
‘  are  fixed  and  protected  by  powerful  and  liberal  institutions. 

‘  His  imperial  Majesty,  therefore,  will  support  the  propositions  of 
‘  Austria,  Rru^sia,  and  Hanover,  by  the  strongest  expression  of 
‘  opinion,  and  if  necessary  by  actual  intervention.’ t 

The  royal  recusants  were  proof  against  menace,  as  well  as 
against  argument.  They  ridiculed  the  notion  of  a  German 
nation,  clung  to  the  treaties  of  Reid,  and  protested  that  their 
duties  towards  their  subjects  and  the  honour  of  their  Crown  pro¬ 
hibited  them  from  relinquisliing  a  particle  of  their  irresponsible 
sovereignty.  The  King  of  Wirtemberg  quitted  Vienna  abruptlj*, 
and  the  conference  was  broken  up  on  the  16th  of  November, 
and  never  renewed  in  the  same  form. 

In  February  1815,  the  minor  princes  and  free  towns  rc- 
ijuested  that  it  might  be  reassembled.  This  request  was  sup¬ 
ported  by  the  Prussian  plenipotentiaries,  in  a  Note  in  which, 
after  admitting  that  the  original  sc-heme  was  in  some  respects 
capable  of  modification,  they  declared  their  firm  conviction  that 
three  provisions  were  absolutely  essential  ;  first,  a  strong  federal 
army;  secondly,  a  federal  tribunal ;  and  thirdly,  the  establishment 
and  security  of  representative  constitutions.^; 

It  is  difficult  to  say  what  would  have  been  the  result  if  Napo¬ 
leon  had  remained  in  Elba.  Perhaps  Ciermany  would  have 
continued  a  mass  of  independent  states,  with  no  bond  of  unioti 

*  Jfecncil,  Voi.  ii.  p.  33. 

t  See  this  remarkalde  ]  aper.  Vol.  i.  p.  329. 
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and  no  common  superior.  Perhaps  it  would  have  split  into  two 
great  Confederacies,  one  under  the  Protectorate  of  Austria,  and 
the  other  under  that  of  Prussia.  Or,  more  probably,  the  resis¬ 
tance  of  the  Kings  of  Wirtemberg  and  Bavaria, — a  resistance  in 
which  the  people  of  neither  country  sympathized, —  would  have 
been  gradually  overcome ;  the  basis  of  the  original  scheme  would 
have  been  adhered  to ;  and  Germany  would  have  obtained  an 
external  force  and  an  internal  freedom  which  are  not  supplied  by 
the  existing  Act  of  Confederation.  But  at  this  time  expedition 
was  more  important  than  completeness.  It  was  probable  that> 
within  six  months,  the  countries  between  the  Rhine,  the  Elbe, 
and  the  Danube,  would  be  the  seat  of  war;  and  experience 
showed  how  fatal  that  war  would  be  if  it  caught  them  discon¬ 
tented  or  even  disquieted.  No  time  was  to  be  lost,  and  no  time 
was  lost.  Napoleon’s  return  was  known  in  Vienna  on  the' 12th 
of  March  1815,  and  the  Act  of  Confederation  was  signed  on  the 
8th  of  June  following. 

The  initiative  was  taken  as  before  by  Prussia.  On  the 
1st  of  May  her  plenipotentiaries  submitted  to  Prince  Metter- 
nich  a  project,  of  which  the  material  points  were  these:  That  the 
division  of  Germany  into  circles  should  be  abandoned  ;  that 
the  higher  chamber  of  the  Diet  should  contain  a  few  sove¬ 
reigns  as  permanent  members;  but  that  all  the  others  should  be 
admitted  in  rotation.  The  constitution  of  the  second  chamber  is 
not  stated.  It  was  probably  intended  to  consist  of  representa¬ 
tives  of  all  the  members  of  the  confederation.  All  executive  acts 
were  to  be  performed  by  the  first  chamber,  taxation  belonged  to 
the  second,  and  both  were  to  concur  in  legislation.  A  federal 
tribunal  was  to  be  established  to  decide  originally  all  questions 
between  state  and  state,  and,  by  appeal,  all  between  the  subjects 
of  a  state  and  its  sovereign.  In  each  state  the  judges  to  be 
irremovable  except  by  formal  judicial  sentence,  and  released,  on 
all  questions  beween  their  own  sovereign  and  his  subjects,  from 
any  oath  of  obedience.  Existing  representative  constitutions  to 
be  maintained,  and,  where  they  did  not  exist,  to  be  created,  and 
every  class  of  citizens  to  take  part  in  them.  Religion  and  the 
Press  to  be  perfectly  free,  subject  as  to  the  latter  to  the  respon¬ 
sibility  of  authors  and  printers,  and  to  the  inspection  by  the 
police  of  periodical  writings  and  pamphlets.* 

Austria  proposed  a  counter  project,  under  which  the  Diet  was 
to  consist  of  only  one  chamber,  and  no  mention  was  made  of  the 
liberty  of  the  press.  The  establishment  of  a  federal  tribunal  was 


•  Recueil,  Vol.  iv.  p.  201 ;  Vol.  v.  p.  29. 
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reserved  for  the  Diet ;  but  the  clause  requiring  the  maintenance  or" 
introduction  of  representative  constitutions  under  the  protection 
and  guarantee  of  the  confederation,  was  retained.  Out  of  these 
two  projects  was  formed  the  plan  submitted  by  Austria  and  Prussia 
to  the  new  conference,  and  with  some  modifications  adopted. 
That  conference  assembled  on  the  23d  of  May.  It  was  far 
more  numerous  than  the  previous  one,  containing  plenipoten¬ 
tiaries  not  only  from  Austria,  Prussia,  Hanover,  and  Bavaria, 
but  also  from  Saxony,  Hesse,  Baden,  the  Netherlands,  and 
Denmark,  and  from  the  minor  princes  and  free  towns.  \\  irtera- 
berg  alone  did  not  appear. 

The  project  was  debated  in  ten  conferences.  The  following 
is  an  abstract  of  the  federal  act  which  was  the  ultimate  result. 
It  consists  of  twenty  articles ;  the  eleven  first  are  termed  general 
provisions,  the  nine  last  special  provisions.  By  the  three  first, 
the  German  states  unite  themselves  in  a  perpetual  Confederation, 
consisting  of  thirty-eight  members.*  The  4th,  5th,  6th,  7th, 
8th,  and  9th  articles  create  the  Diet  by  which  the  affairs  of  the 
confederation  are  to  be  managed.  '1  he  Diet  sits,  to  use  an 
English  nomenclature,  either  as  a  House  or  as  a  Committee  of 
the  whole  House.  In  the  first  case,  the  eleven  principal  states — 
that  is,  from  Austria  down  to  Luxemburg  inclusive — have  each 
one  vote,  and  the  twenty-six  others  have  six  votes  among  them. 
But  when  it  sits  as  a  committee,  the  six  most  important  states 
have  each  four  votes,  the  five  next  three  votes  each,  the  throe 
next  two  votes  each,  and  the  twenty-four  others  have  a  vote  a- 
picce.  The  eleven  principal  states,  therefore,  have  eleven  votes 
out  of  seventeen  when  the  Diet  sits  as  a  house,  and  thirty-nine 
out  of  sixty-nine  when  it  sits  in  committee.  The  Diet  in  com- 
mittee  cannot  discuss,  it  merely  accepts  or  rejects.  The  ma¬ 
jority  must  consist  of  two-thirds,  and  on  questions  relating  to 
the  fundamental  laws  or  organic  institutions  of  the  confederation, 
unanimity  is  requisite.  I’lie  Diet  as  a  houses  votes  according 
to  absolute  majority,  Austria  having  a  casting  vote.  It  pre¬ 
pares  all  questions  for  the  committee,  and  decides  as  to  the 


*  The  six  most  important  members,  are  Austria,  Prussia,  Saxony, 
Bavaria,  Hanover,  and  Wirtemberg.  Next  come  Baden,  Hesse  Cassell, 
Hesse  Darmstadt,  Holstein,  and  I.uxemburg;  then  Brunswick,  Meck- 
lenburg-Schwerin,  and  Nassau.  The  four  free  towns,  I.uberk,  Frank¬ 
fort,  Bremen,  and  Hamburg,  and  twenty  inferior  principalities,  whose 
polysyllabic  names  are  generally  unknown  to  the  English  reader,  form 
the  remainder. 
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cases  in  which  a  reference  to  the  Diet  sitting  in  Committee  is 
necessary.  The  questions  as  to  which  unanimity  is  already 
mentioned  to  be  requisite,  must  be  decided  by  the  Diet  in  com¬ 
mittee.  Article  ten  declares,  that  the  first  duty  of  the  Diet,  on 
its  meeting  on  the  1st  of  September  1815,  shall  be  the  enactment 
of  the  fundamental  laws  of  the  confederation,  and  its  organiza¬ 
tion  for  the  managen..^t  of  its  foreign,  military,  and  internal 
affairs.  By  article  eleven,  the  confederates  engage  that  they 
will  contract  no  alliances  which  may  endanger  the  confederation 
or  any  of  its  members, — will  not  treat  separately  with  any  power 
at  war  with  the  confederation, — will  refer  all  their  mutual  diffe¬ 
rences  to  the  Diet  or  to  arbitration,  and  on  no  pretext  whatever 
will  make  war  on  one  another. 

Of  the  special  provisions,  the  only  important  ones  are  the 
thirteenth,  which  affirms  that  a  representative  constitution  will 
take  place  {xcird  statt  Jindtri)  in  every  state;  the  sixteenth,  which 
declares  that  in  no  state  shall  differences  as  to  Christian  faith 
affect  civil  or  political  rights ;  and  the  eighteenth,  which  pro¬ 
vides  that  the  subjects  of  each  state  shall  enjoy  throughout  the 
confederacy  the  right  to  purchase  land,  to  acquire  and  take  away 
personal  property,  to  remove  from  their  own  state  to  any  other 
willing  to  receive  them,  and  to  enter  its  civil  and  military 
service. 

It  will  be  observed  that  all  allusion  to  a  federal  tribunal,  or 
to  any  other  mode  of  redressing  or  even  hearing  the  complaints 
of  subjects  against  their  sovereigns,  is  omitted;  and  that  the  pro¬ 
mise,  if  it  can  be  called  a  promise,  of  representative  constitutions, 
is  expressed  in  terms  so  vague  as  to  be  valueless* 

'I'he  last  alteration  made  in  this  clause  shows  the  alarm  which 
it  excited  in  the  absolutist  party.  It  had  been  pared  down  to 
these  words, — ‘  In  alien  Bundesstaaten  soli  eine  landstaendische 
‘  Verfassumj  bestelun,' — which  may  be  translated,  ‘  a  representa- 
‘  tive  constitution  shall  be  established  in  all  the  confederate  states.’ 
Bavaria  objected  to  the  imperative  future  soli,  answering  to  our 
shad,  and  to  the  permanence  of  the  word  bestchen,  and  required 
soli  to  be  changed  into  tcird,  that  is,  shall  into  will,  and  hestehen 
into  stattjinden,  that  is,  established  into  take  place* 

These  omissions  were  not  submitted  to  without  a  struggle. 
On  the  first  discussion,  the  princes  .and  free  towns  required  that 
the  right  of  the  representative  bodies  to  concur  in  taxation  and 
legislation,  and  to  represent  their  grievances,  should  be  secured.f 


.  *  Schoell,  Traitis  de  Paix,  Vol.  ii.  p.  307. 
t  RecucU,  Vol.  V.  p.  100. 
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The  same  demand  was  made  by  Mecklenburg,*  and  by  Luxem¬ 
burg, t  (the  King  of  Holland,) — ‘  What  would  have  been  the 

*  value,’  said  his  plenipotentiary,  ‘  of  a  promise  by  King  John 

*  to  the  people  of  Engliind,  that  they  should  have  a  Charter  and  a 
‘  Parliament,  without  any  stipulation  as  to  the  contents  of  the 
‘  one  or  the  powers  of  the  other  ?  ’  Austria,  Prussia,  Saxony, 
Hesse  Cassell,  Oldenburg,  Lubeck,  and  all  the  Saxon  princi¬ 
palities,  protested  formally  against  the  omission  of  a  federal  tri¬ 
bunal.  The  plenipotentiaries  of  Hanover  declared  it  to  be  the 
earnest  desire  of  the  Prince- Regent  that  the  confederation  should 
not  be  a  mere  political  alliance,  but  a  union  of  the  whole  Ger¬ 
man  nation  :  J'hat  he  well  knew  that  neither  the  wants  nor  the 
wislies  of  the  people  would  be  satisfied  until  they  obtained  re¬ 
presentative  constitutions  guaranteed  by  the  union,  and  support¬ 
ed  by  a  federal  tribunal ;  Rut  that,  convinced  that  these  objects 
could  not  be  immediately  attained,  and  that  an  imperfect  con¬ 
federacy  was  better  than  none,  he  authorized  them  to  sign  the 
treaty;  and  to  accompany  that  signature  by  a  declaration,  that  he 
never  w’ould  relax  his  cITorts  until  its  defects  should  be  sup¬ 
plied.  J 

Thirty  years  have  now  passed  since  the  Act  of  Confederation 
was  signed,  and  we  can  form  some  judgment  how  far  it  has  ef¬ 
fected  its  proposed  objects — ‘  tbe  external  and  internal  security  of 
‘  Germany,  and  the  inviolable  independence  of  each  separate 
‘  state.’  During  that  period,  Germany  has  certainly  been  pre¬ 
served  from  aggression.  But  so  has  been  all  Europe  north  of 
the  Alps.  We  cannot  ascribe  to  the  confederation  the  safety  of 
Germany  during  universal  peace.  How  far,  then,  has  the  con¬ 
federation  succeeded  in  maintaining  internal  tranquillity?  It 
has  not  prevented  a  royal  revolution  in  Hanover,  or  popular 
revolutions  in  Saxony,  Hesse  Cassell,  and  Brunswick.  It  has 
not  prevented  the  King  of  Hanover  from  trampling  down  the 
liberties  of  his  subjects ;  or  the  people  of  Hesse  Cassell  and 
Brunswick  from  deposing  their  sovereigns;  or  the  mobs  of 
Leipsic  and  Dresden  from  changing  the  constitution  of  Saxony, 
and  forcing  their  King  to  abdicate,  and  his  immediate  successor 
to  resign.  It  promised  Liberty  of  the  Press ;  it  has  destroyed  it 
throughout  the  whole  of  Germany.  It  promised  improvement 
in  the  commercial  relations  of  the  confederate  states :  it  has 
abandoned  them  to  the  Zollverein.  It  promised  to  every 
German  free  passage  from  state  to  state :  and  even  now  a 


•  Ilecueil,  Vol.  ii.  j).  270.  I  IbiJ.,  161. 
J  Ibid.,  Vol.  V.  p.  266. 
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Bohemian  cannot  cross  the  mountains  which  separate  him  from 
Saxony,  without  sueiiig  at  Vienna  for  a  passport ;  and  obtaining 
it,  if  he  obtain  it  at  all,  at  considerable  expense,  and  after  two 
months*  delay.  It  promised  representative  constitutions  to  every 
state :  a  whole  generation  has  passed  away,  and  still,  in  the 
greater  part  of  the  confederacy,  there  are  none.  Those  which 
exist  are  subject,  not  only  in  their  acts,  but  even  in  their 
deliberations,  to  the  surveillance  and  control  of  the  Diet ;  they 
are  forbidden  to  make  the  granting  supplies  conditional  on  the 
redress  of  grievances;  they  are  forbidden  to  enact  laws  which 
may  be  detrimental  to  the  confederacy ;  and  the  Diet  declares 
itself  to  be  the  sole  judge  what  is  to  be  held  detrimental.  What 
will  be  the  tendency  of  its  decisions,  may  be  inferred  from  the 
principle  laid  down  by  the  first  article  of  its  decree  of  1832 — 

‘  That  all  political  power  ought  to  be  concentrated  in  the  sove- 
‘  reign  of  each  state,  and  that  each  sovereign  is  not  only  justified, 

‘  but  actually  bound  by  his  duty  to  the  confederacy,  to  reject  any 
‘  proposal  inconsistent  with  this  principle.’  * 

The  result  has  been  external  calm,  and  internal  fermentation. 
The  outbreaks  through  which  the  popular  indignation  exhaled, 
during  the  first  twenty  years  of  the  confederacy,  have  ceased  in 
the  hopelessness  of  redress.  But  a  bitter  enmity  to  the  existing 
despotic  institutions  is  general;  and  the  popular  leaders,  deprived 
of  the  experience  and  the  responsibility  which  both  inform  and 
control  those  who  are  allowed  to  take  part  in  the  real  manage¬ 
ment  of  the  aftairs  of  their  country,  have  been  guilty  of  all  sorts 
of  democratic  and  anarchical  extravagances.  Never  has  there  been 
a  prophecy  more  thoroughly  fulfilled,  than  that  above  mentioned 
of  the  Emperor  Alexander,  when  he  foretold  that  Germany  would 
not  rest  satisfied  with  a  constitution  which  did  not  oppose  to  the 
abuses  of  power  ‘  strong  and  liberal  institutions.’ 

It  may  appear  questionable  whether  states,  subject  to  this 
amount  of  control,  are  individually  independent,  or  merely 
members  of  one  Empire,  of  which  the  Diet  is  the  aristocratic 
ruler.  The  original  Act  of  Confederation  certainly  left  them 
independent;  but  the  fundamental  laws  subsequently  passed  by 
the  Diet,  allow,  to  the  purely  German  states,  little  real  sove¬ 
reignty.  We  have  alluded  to  some  of  those  which  gave  a  right 
of  interference  in  their  domestic  concerns.  The  management  of 
their  foreign  relations  is  almost  taken  out  of  their  hands  by  the 
decree  of  lb20.  By  the  thirty-first  article,  any  foreign  state  may 


See  Decree  of  the  Diet  of  the  28lh  June  1832. 


166  European  and  American  State  Confederacies.  Jan. 

complain  to  the  Diet  of  the  conduct  of  a  member  of  the  Confe¬ 
deracy  ;  and  the  Diet,  if  the  complaint  be  just,  is  required  to  force 
the  offending  state  to  make  immediate  and  full  reparation.  And 
generally,  in  case  of  a  controversy  between  any  member  of  the 
confederacy  and  a  foreign  state,  the  Diet  is  to  examine  into  the 
question,  and  to  require,  and  if  necessary  to  force,  the  confederate 
state  to  accept  or  to  render  the  satisfaction  that  the  Diet  may 
think  reasonable. 

Still  we  apprehend  that  the  different  states  must  be  considered 
legally  sovereign,  whatever  be  the  practical  subserviency  of 
Mohenzollern-Hcchingen,  with  a  territory  of  less  than  seven  square 
German  miles,  an  army  of  345  men,  and  a  revenue  of  £13,000 
a-year ;  or  of  Liechtenstein,  with  less  than  three  square  miles  for 
its  territory,  fifty-five  men  for  its  army,  and  £2200  a-year  for  its 
revenue. 

In  the  first  place,  no  alteration  can  be  made  in  the  fundamental 
laws  of  the  confederation,  except  by  unanimity.  Liechtenstein 
may  oppose  its  v'eto  to  the  wish  of  its  thirty-seven  confederates. 
In  the  second  place,  the  members  of  the  Diet  are  merely  the 
delegates  of  their  respective  sovereigns,  speaking  in  their  names, 
and  obeying  their  orders.*  Both  these  provisions  are  inconsis¬ 
tent  with  the  notion  of  the  Diet’s  being  a  supreme  power  governing 
the  confederacy  as  one  nation,  and  acting  for  the  general  benefit 
of  the  whole,  not  the  individual  interests  of  a  single  member. 
And,  lastly,  which  is  the  decisive  mark  of  a  mere  confederacy,  the 
inhabitants  of  each  state  owe  allegiance  only  to  their  immediate 
sovereign.  The  Diet,  says  the  decree  of  1820,  article  thirty-two, 
proceeds  against  sovereigns,  not  against  individuals.  Resistance 
to  its  orders,  or  to  its  executive,  is  not  treason.  Under  the 
feeble  rule  of  the  ancient  Germanic  Empire,  the  separate  states 
possessed  more  real,  and  less  legal  independence  than  the  mem- 
Ders  of  the  present  Confederacy.  Resistance  to  the  Emperor 
was  indeed  always  a  crime  ;  but  in  the  many  cases  in  which  he 
was  not  strong  enough  to  punish,  it  was  not  a  folly.  Resist¬ 
ance  to  the  Diet  can  never  be  a  crime,  but  in  the  weaker  states 
it  must  always  be  a  folly. 

The  Facte  Federal,  connecting  the  Swiss  Cantons,  bears  date 
the  7th  of  August  1815.  Like  that  which  unites  the  German 
states,  it  is  an  alliance  partly  for  personal  and  commercial  inter¬ 
course,  hut  principally  for  security. 


*  Decree  of  the  3d  June  1820.  Art.  8. 
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For  these  purposes,  however,  particularly  for  the  former,  it  is 
still  less  efficient  than  the  German  confederacy,  as  will  appear 
from  a  brief  summary  of  its  principal  provisions. 

By  the  first  article,  the  twenty-two  cantons  unite  themselves 
for  the  preservation  of  internal  tranquillity,  and  for  defence 
against  forei^^n  aggression.  They  guarantee  to  one  another 
their  respective  territory,  and  their  respective  constitutions, 
established  by  the  supreme  authority  of  each  canton,  and  con¬ 
forming  to  the  principles  of  the  I'acte.  The  Pacte  proceeds 
to  declare  that  no  part  of  Switzerland  shall  in  future  be 
subject  to  another ;  and  that  political  rights  shall  not  be 
the  exclusive  privilege  of  any  class.  That  no  cantons  shall 
contract  between  one  another  alliances  injurious  to  the  rights 
of  the  others.  That  no  canton  shall  make  war  on  another; 
and  that  all  differences  between  them  shall  be  settled  by  arbiters 
selected  from  among  the  magistrates  of  the  neutral  cantons. 
That  every  canton  may  require  from  the  other  cantons  assistance 
in  case  of  external  aggression  or  internal  disturbance  ; — the  ex¬ 
pense  of  the  intervention  falling  on  the  whole  Confederation,  in 
case  of  foreign  w’ar,  on  the  canton  requiring  aid  in  the  case  of 
internal  disturbance.  In  the  latter  case  the  disturbers  are  to  be 
punished  according  to  the  law  of  the  disturbed  canton,  which 
has  the  option  of  trying  them  by  its  own  judges,  or  by  judges 
appointed  by  the  cantons  which  have  assisted  in  suppressing  the 
tumult.  That  the  purchase  of  commodities,  and  their  passage 
from  canton  to  canton,  shall  be  free, — subject  to  any  measures  of 
police  for  the  prevention  of  monopoly  and  forestalling.  That  no 
new  tolls  shall  be  created,  or  tbe  existing  ones  raised,  or,  if  they 
were  originally  granted  for  only  a  limited  period,  prolonged. 

Such  are  the  provisions  of  the  Pacte  with  respect  to  the  mu¬ 
tual  relations  of  the  cantons. 

With  respect  to  their  foreign  relations,  the  Cantons  renounce 
their  separate  right  to  make  war  or  peace,  or  contract  alliances.  ^ 
They  may,  however,  enter  into  conventions  with  foreign  powers 
for  furnishing  mercenaries,  and  pour  des  ot>jets  economiques  et 
de  police, — such,  we  presume,  as  postage,  or  the  extradition  of 
criminals.* 

I'hese  provisions  rendered  necessary  a  central  authority,  which 
should  represent  the  cantons  in  their  intercourse  with  foreign 
states,  and  direct  their  common  defence.  For  this  purpose  a 
Diet  is  provided,  consisting  of  delegates  from  the  twenty-two 
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cantons,  acting  under  the  instructions  of  their  respective  govern¬ 
ments;  each  canton  having  a  single  vote.  It  meets  alternately 
for  two  years  in  Bern,  Zurich,  and  Luzern.  The  canton  in 
which  it  meets  becomes,  for  these  two  years,  the  directing  can¬ 
ton,  {Corortf)  its  principal  magistrate  is  the  President;  and, 
during  the  recess  of  the  Diet,  the  government  of  the  Vorort  is 
the  federal  government, — communicates  with  foreign  powers,  and 
may  convoke  an  extraordinary  session.  The  Diet,  by  a  majority 
of  two- thirds,  may  grant  additional  powers  to  the  Vorort. 

The  power  and  duties  of  the  Diet  are  to  make  war  and  peace, 
and  to  contract  treaties  of  alliance  and  commerce.  For  these 
purposes  a  majority  of  three-fourths,  or  seventeen  votes  out  of 
twenty-two,  is  requisite.  It  carries  into  execution  the  sentences 
of  arbiters  between  canton  and  canton.  It  directs  the  course  to 
be  taken  in  case  of  foreign  attack,  or  of  internal  sedition.  And 
it  is  empowered,  generally,  ‘  to  take  all  measures,  which  may  be 
‘  necessary,  for  the  internal  and  external  safety  of  Switzerland.' 
For  all  these  purposes  the  concurrence  of  a  majority  of  the  whole 
number  of  votes,  that  is,  tw'elve  out  of  the  twenty-two,  is  re¬ 
quisite. 

The  Diet  has,  for  its  instruments,  an  army  and  a  revenue. 
The  army  consists  of  a  federal  militia,  of  about  forty  thousand 
men,  which,  when  required,  is  to  be  furnished  by  the  cantons, 
in  the  proportion  of  two  per  cent  to  their  population.  The  Diet 
appoints  the  superior  oiheers,  culls  it  out,  superintends  its  disci¬ 
pline,  training,  and  equipment,  and  commands  its  services.  The 
revenue  consists  of  an  annual  sum  of  about  forty  thousand  pounds 
sterling,  furnished  by  the  cantons ;  and  of  the  produce  of  a  duty 
varying  from  three-halfpence  to  threepence  a  hundred-weight 
on  imports ;  from  which,  however,  the  commodities  which  w’e 
select  as  the  especial  subjects  of  taxation,  grain,  timber,  hides, 
butter,  hay,  and  straw,  and  generally  the  articles  most  impor¬ 
tant  to  the  mass  of  the  people,  are  free.* 

As  respects  the  external  relations  of  Switzerland,  the  Confe¬ 
deration  amounts  to  nearly  a  complete  union.  Except  for  com¬ 
paratively  unimportant  details,  all  the  cantons  are  represented  by 
the  Diet.  But,  as  respects  the  internal  tranquillity  of  the  can¬ 
tons  and  their  relations  towards  one  another,  the  Pacte  is  a  mere 


*  The  amount  of  this  duty  in  1832  was  170,000  Swiss  francs,  or 
about  L.  10.000  sterling.  Ttie  Diet  has  also  a  capital  producing  an  in¬ 
come  of  about  L.6000  sterling  a-year.  So  that  the  whole  federal  re¬ 
venue  is  about  L.56,000  a-year — less  than  the  annual  cost  of  an  English 
frigate. 
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treaty,  which  attempts  very  little,  and  of  that  little  has  effected 
'only  a  part.  It  guaranteed  to  each  canton  its  existing  constitu¬ 
tion.  During  the  tiiirty  years  that  have  passed  since  that  guar¬ 
antee  was  given,  in  the  greater  part  of  the  cantons — in  all,  indeed, 
except  the  pure  democracies — the  constitutions  which  existed  in 
1815  have  been  subverted  by  violence.  In  some  there  have 
been  successive  revolutions.  It  professes  to  guarantee  freedom 
of  commerce  between  canton  and  canton,  and  freedom  of  transit. 
The  Swiss  democracies,  however,  have  fallen  into  the  vulgar 
error  of  thinking  that  they  can  impose  duties  which  shall  fall 
upon  foreigners.  Many  of  the  cantons  surround  their  petty 
frontiers  by  cantonal  barriers.  They  construct  admirable  roads, 
and  then  subject  those  who  use  them  to  tolls  and  examinations, 
which,  partly  from  their  expensiveness  in  money,  and  still  more, 
from  their  waste  of  time  and  of  trouble,  make  it  the  interest  of 
almost  every  trader  to  avoid  them.  In  this  respect  Switzerland 
is  a  marked  contrast  to  the  Zollverein.  In  the  Zollverein  the 
duties  along  the  foreign  frontier  arc  severe,  but  within  that  great 
circle  commerce  is  free.  In  Switzerland  the  duties  along  the 
exterior  frontier  are  scarcely  more  than  nominal,  while  neigh¬ 
bouring  cantons  are  striving  each  to  exclude  the  other  from  the 
use  of  its  inaikets  and  its  roads. 

In  one  respect,  and  a  very  important  one,  the  provisions  of  the 
presenti^acfe  havebeen  eminently  successful.  They  have  cut  short 
all  the  wars  between  the  cantons.  There  can  be  no  doubt  that 
if  the  federal  bond  were  broken,  a  set  of  petty  independent  states, 
did'ering  in  religion,  in  language,  in  habits,  and  in  interests,  and 
with  the  propensity  to  war  which  always  accompanies  the  pre¬ 
ponderance  of  the  democratic  element,  would  be  constantly  try¬ 
ing  to  tear  one  another  to  pieces.  It  requires  a  strong  indepen¬ 
dent  authority  to  keep  the  peace  among  individuals;  and  nations 
have  all  the  bad  passions  of  individuals  in  greater  intensity. 
The  Swiss,  too,  are  eminently  pugnacious.  In  the  beginning 
of  last  year  thousands  of  men  lett  their  comfortable  homes,  sub¬ 
mitted  to  the  fatigues  and  privations  of  long  mountain  marches, 
and  exposed  themselves  to  be  shot  as  soldiers,  or  hanged  as 
criminals,  meiely  to  prevent  an  independent  nation  from  exer¬ 
cising  its  own  judgment  as  to  the  choice  of  some  of  its  Profes¬ 
sors!  It  is  probable,  however,  that  this  very  pugnacity,  which, 
if  there  were  no  confederacy,  would  render  wars  perpetual, 
enables  the  central  authority  to  abridge  or  prevent  them.  The 
federal  militia  is  always  ready  to  start  up  at  the  6rst  requisition 
of  the  Diet  or  Vorort.  Its  superior  officers  are,  as  w’e  have 
seen,  nominated  by  the  Diet ;  and  such  is  the  force  of  military 
habits  and  traditions  among  a  people  of  soldiers,  that  the  whole 
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body,  though  drawn  from  so  many  and  so  diflferent  districts,  is 
the  blind  instrument  of  its  military  and  political  chiefs. 

The  events  of  1833  afford  a  remarkable  example.  At  that  time 
the  whole  of  Switzerland  was  disturbed.  The  greater  part  of 
the  cantons  had  been  the  scenes  of  successful  revolutions.  The 
Diet  had  resolved  that  the  federal  Pacte  should  be  amended,  by 
provisions  strengthening  the  central  power,  and  enabling  every 
Swiss  to  settle  and  follow  his  business  or  hi»  profession  in  every 
part  of  Switzerland.  The  three  forest  cantons,  Uri,  Schwytz, 
and  Unterwalden,  urged  by  the  love  of  local  independence,  and 
the  hatred  of  innovation  which  belong  to  small  democracies,  and 
the  tradesmen  of  Basle  and  Neuchatel,  preferring  to  every  public 
object  their  exclusive  privileges,  would  consent  to  no  change, 
however  beneficial,  which  might  impair  the  canton, al  sovereignty 
of  the  former,  or  disturb  the  municipal  monopolies  of  the  latter. 
They  recalled  their  deputies  from  the  Diet,  and  formed  an  alli¬ 
ance,  called  the  league  of  Sarnen,  for  the  express  purpose  of 
resisting  all  innovation.  The  Valais,  Appenzell,  and  Zug  also 
withdrew  their  deputies ;  and,  though  they  did  not  join  the  league 
of  Sarnen,  were  avowedly  favourable  to  its  purposes.  These 
eight  cantons  now  became  what  is  called  in  Switzerland  the 
aristocratic  party  ;  not  from  the  forms  of  their  governments,  all  of 
which, except  Basle  and  Neuchatel, are  pure  democracies;  but  from 
their  resistance  to  change  generally,  and  particularly  to  any  change 
which  may  strengthen  the  central  at  the  expense  of  the  cantonal 
authority,  or  may  give  to  the  majority  of  the  inhabitants  of  Switzer¬ 
land  any  power  over  the  minority.  On  the  other  hand,  Bern, 
Argau,  'riiurgau,  Luzern,  and  St  Gall,  though  all  representative, 
and  therefore  admitting  into  their  constitutions  an  aristocratic  ele¬ 
ment,  then  formed  the  democratic  party ;  whose  object  was  to 
destroy  the  sovereignty  of  the  cantons,  and  to  convert  Switzer¬ 
land  into  one  state,  governed  by  an  omnipotent  assembly  elected 
by  the  majority  of  the  people.  If  the  aristocratic  party  could 
maintain  itself,  it  seemed  probable  that  the  confederacy  would 
break  up  into  two  or  more  hostile  bodies  of  allies.  If  the  demo¬ 
cratic  party  should  succeed,  the  confederacy  would  equally  ce.ase 
to  exist  as  a  confederacy,  and  be  converted  into  a  great  republic. 

But  some  of  the  cantons  which  had  set  the  example  of  separa¬ 
tion,  were  themselves  in  danger  of  falling  to  pieces.  'I'he  country 
districts  of  Basle  rose  against  the  town,  and  demanded  a  prepon¬ 
derance  in  the  legislature.  Some  portions  of  Schwytz  did  not 
possess  their  fair  share  of  political  power.  They  separated  them¬ 
selves  from  the  rest  of  the  canton,  and  sent  their  own  deputies  to 
the  Diet.  The  government  of  Schwytz  raised  a  small  regular 
force,  summoned  the  peasants  by  the  alarm-bell,  and  took  military 
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possession  of  the  seceding  districts.  The  Diet,  then  sitting  at 
Zurich,  called  out  the  federal  militia.  The  neict  day  6000  men 
were  under  arms :  in  three  days  the  force  amounted  to  20,000 ; 
8000  men  instantly  occupied  Schwytz.  Another  body  took 
possession  of  Basle.  The  seceding  cantons  were  required  to 
send  deputies  to  the  Diet.  All  obeyed  except  Neuchatel.  Notice 
was  given,  that,  unless  by  a  certain  day  the  Neuchatel  deputies 
appeared,  the  town  should  be  occupied  by  the  federal  troops. 
Within  the  prescribed  period  they  took  their  seats.  So  far  the  ' 
Diet  had  interfered  against  the  aristocratic  party.  Bern,  which, 
from  its  w’ealth,  territory,  and  population,  must  always  lead  the 
party  to  which  it  adheres,  was  then,  and  indeed  is  now,  eminently 
democratic.  The  Bernese  deputies,  acting  under  the  instructions 
of  their  government,  now  brought  forward  measures  for  the 
punishment  of  those  who  had  promoted  the  late  disturbances. 
Among  them  were  propositions  that  those  deputies  from  the 
Forest  Cantons,  who  had  previously  represented  their  govern¬ 
ments  at  Sarnen,  should  be  expelled  from  the  Diet ;  and  that  a 
federal  tribunal  should  be  created,  to  try  for  treason  the  members 
of  the  government  of  Schwytz,  who  had  directed  the  employ¬ 
ment  of  force  against  the  districts  which  had  separated  themselves 
from  the  canton.  If  these  propositions  were  rejected,  the  Bernese 
deputies  were  instructed  to  retire  from  the  Diet.  The  Diet,  pass¬ 
ing  by  the  propositions,  replied  to  the  threat,  that  if  the  Bernese 
deputies  retired,  the  federal  army  which  had  occupied  Basle  and 
Schwytz  would  immediately  occupy  Bern.  This  was  suibcient. 
'I'he  propositions  were  tacitly  abandoned,  and  the  Bernese  depu¬ 
ties  remained. 

It  is  probable  that  if,  in  1831,  the  Diet  had  known  how 
completely  the  federal  army  was  at  its  disposal,  how  readily  it 
might  be  directed  against  the  democratic  as  well  as  the  aristo¬ 
cratic  party,  the  revolutions  wjiich  in  that  year  changed  the 
institutions  of  the  greater  part  of  Switzerland,  w'ould  have  been 
suppressed  or  prevented.  Whether  this  would  have  b^n  a  good  or 
an  evil,  may  be  a  question.  We  are  inclined  to  think  that  it 
would  have  been  a  good.  The  governments  which  were  over¬ 
turned  in  1831,  were,  it  is  true,  almost  all  aristocratic  or 
oligarchic,  but  they  were  just  and  economical.  Their  citizens 
formed  the  richest,  the  most  prosperous,  and  the  best  educated 
portions  of  the  Swiss.  We  doubt  whether  the  democratic  rulers 
who  have  succeeded  them,  will  direct  the  internal  affairs  of  their 
cantons  as  well.  We  are  sure  that,  as  yet,  they  have  managed 
the  external  affairs  much  worse.  From  1831  until  now,  the 
revolutionized  cantons  have  been  the  pests  of  their  neighbours 
in  and  out  of  Switzerland.  The  local  governments  have  not  been 
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strong  enough,  or  firm  enough,  to  prevent  their  territories  from 
becoming  the  seats  of  intrigues  against  their  foreign  and  their 
Swiss  allies,  and  occasionally  the  camps  from  which  free  corps 
— that  is  to  say,  men  guilty  of  the  atrocious  crime  of  making  w'ar 
without  lawful  authority — have  issued  to  invade  independent  and 
friendly  states,  and  to  subvert  independent  and  friendly  govern¬ 
ments. 

It  is  impossible  for  any  impartial  bystander  to  approve  the 
conduct  of  either  the  democratic  or  the  aristocratic  party.  The 
object  of  the  democratic,  or,  as  it  is  sometimes  culled,  the 
unitary  party,  is,  as  we  have  seen,  to  convert  Switzerland  into 
one  republic,  governed  by  the  will  of  the  numerical  majority. 
Its  object  is  to  destroy  the  cantonal  nationality,  which  is  the  only 
nationality  that  affects  the  imagination,  or  obtains  the  love,  or 
flatters  the  pride  of  a  Swiss.  Its  object  is  to  substitute  for  the 
many  different  constitutions  by  which  Switzerland  is  at  present 
diversified,  one  uniform  system  of  representation.  What  would 
be  thought  of  an  attempt  to  govern  Trance,  Italy,  and  Holland, 
by  one  representative  assembly  ?  and  yet  Trance,  Italy,  and 
Holland,  do  not  differ  from  one  another  in  race,  in  interests,  in 
prejudices,  and  in  habits,  more  than  the  Trench,  the  German,  and 
the  Italian  Cantons.  They  do  not,  indeed,  differ  more  than  the 
manufacturing  Protestants  of  the  Outer  Ithoden  of  Appenzell  do, 
from  the  Catholic  shepherds  of  the  Inner  Rhoden.  A  central 
government  perfectly  just,  perfectly  wise,  and  perfectly  well  in¬ 
formed,  might  certainly  so  frame  its  measures  as  to  consult  the 
general  welfare  of  the  whole  ;  and  to  impose  on  no  district  or  class 
any  burden  or  privation  which,  consistently  with  that  welfare, 
could  be  avoided.  But  what  chance  would  there  be  of  finding 
an  approach  to  such  qualities  among  deputies  chosen  by  a  dis¬ 
persed  agricultural  population,  where  climate  and  natural  ob¬ 
stacles  obstruct  communication  ;  where  there  is  no  class  set  apart, 
by  leisure  or  by  fortune,  for  the  acquisition  of  statistical  and 
political  knowledge,  and  no  capital  to  collect  and  reflect  it  ? 

But  supposing  the  establishment  of  the  best  central  government, 
— not  that  is  possible,  but  that  is  conceivable, — it  would  be  intoler¬ 
able  to  the  inhabitants  of  more  than  one  third  of  Switzerland. 
The  single  canton  of  the  Orisons  now  contains  sixty  inde¬ 
pendent  states,  each  consisting  at  an  average  of  about  two  hundred 
and  fifty  families, — exercising  supreme  legislative,  judicial,  and 
executive  authority,  possessing  its  own  traditions  and  its  own 
history.  The  pride  of  one  of  these  small  commonwealths  would 
be  little  soothed  by  being  tol  l,  that  in  exchange  for  its  present 
independence,  it  would  in  future  have  one  two-thousandth  part  of 
the  government  of  Switzerland.  Even  a  member  of  the  larger 
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republics  constituting  the  Valais,  or  even  of  the  more  populous 
communities  of  Glarus,  the  two  Appenzells,  Zug,  Schwytz,  Uri, 
and  the  two  Unterwaldens,  now  accustomed  to  exercise  sovereign 
authority  in  his  own  lartdsgemeinde,  would  treat  vicarious  power 
as  mere  delusion.  An  irresistible  external  force  might  establish 
such  a  government.  France  did  so  in  1798,  after  a  war  in  which 
the  women  of  the  Forest  Cantons  fought  by  the  side  of  the  men. 
But  as  soon  as  the  new  government,  thinking  itself  able  to  stand 
alone,  allowed  the  French  troops  to  retire,  the  local  sovereignties, 
like  springs  relieved  from  a  weight,  started  up,  the  legislative 
and  executive  councils  fled,  and  nothing  but  foreign  interposition 
prevented  the  complete  restoration  of  cantonal  independence. 

The  confederacy  which,  under  the  title  of  ‘  The  Act  of  Me¬ 
diation,’  the  strong  hand  of  Bonaparte  imposed  upon  Switzer¬ 
land,  left  to  the  cantonal  governments  considerable  administrative 
power.  It  allowed  them  to  exercise  legislative  and  executive 
functions  within  their  respective  frontiers;  and  it  allowed  them 
on  all  questions,  except  those  between  canton  and  canton,  to 
give  biiuling  instructions  to  their  deputies  in  the  Diet.  But  in 
the  Diet  it  gave  a  preponderance  to  the  more  populous  cantons. 
Bern,  Zurich,  VauH,  St  Gall,  Argau,  and  the  Grisons,  had  each  a 
double  vote.  As  there  were  then  only  nineteen  cantons — Geneva, 
the  Valais,  and  Neuchatel,  then  forming,  or  being  intended  to  form 
parts  of  France — this  gave  to  the  six  larger  cantons  twelve  votes 
out  of  twenty-fi  ve.  For  declarations  of  war,  for  treaties  of  peace,  and 
for  foreign  alliances,  the  concurrence  of  three-fdurthsof  the  twenty- 
five  votes  was  required.  On  all  other  questions,  as  no  proportion 
of  votes  was  declared  necessary,  a  simple  majority  must  have  been 
sufficient.  The  six  cantons  possessing  double  votes,  therefore, 
with  the  concurrence  of  one  other,  could  control  the  remaining 
twelve.  It  vested  in  the  Diet  the  control  of  the  federal  army, 
and  the  management  of  all  foreign  relations;  enabled  it  to  decide 
all  disputes  between  the  cantons,  to  fix  the  amount  of  tolls,  to 
create  a  uniform  Swiss  currency,  and  to  authorize  enlistment  in 
foreign  service.  It  subjected  the  legislative  and  executive  officers 
of  any  canton  which  disobeyed  a  decree  of  the  Diet,  to  punish¬ 
ment  as  rebels  by  a  federal  tribunal.  It  gave  to  every  inhabitant 
of  Switzerland  liberty  to  reside  and  pursue  his  occupation  wher¬ 
ever  he  thought  fit, — forbad  all  interior  custom  duties,  forbad  any 
canton  to  connect  itself  by  treaty  with  another,  or  with  a  foreign 
country,  or  to  keep  more  than  two  hundred  regular  soldiers. 
Lastly,  By  the  Act  of  Mediation,  the  cantons  guaranteed  to  one 
another  all  their  existing  constitutions,  and  the  existing  terms 
of  confederacy,  against  all  foreign  powers,  against  one  another, 
and  against  internal  factions. 
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At  that  time  the  constitutions  of  the  three  Forest  Cantons,  and 
of  Glurus,  Zug,  Appenzell,  and  the  Grisons,  were,  as  they  arc 
now,  pure  democracies;  the  others  were  representative  demo¬ 
cracies,  with  some  mixture  of  aristocracy. 

The  Act  of  Mediation  disclaimed  the  intention  to  subject 
Switzerland  to  a  central  government.  It  professed  to  leave  un¬ 
touched  the  sovereignty  of  the  cantons.  It  contained,  however, 
two  provisions  inconsistent  with  that  sovereignty.  These  were, 
first,  the  clauses  giving  double  votes  to  six  of  the  cantons,  and 
allowing  a  majority  of  the  Diet  to  bind  the  minority.  It  is 
essential  to  a  federal  union,  as  opposed  to  an  incorporation,  that 
each  member  should  possess  a  veto.  If  it  do  not,  its  whole  poli¬ 
tical  existence  may  be  changed  without  its  concurrence.  And 
secondly,  the  clause  which  subjected  to  punishment  as  rebels  the 
legislative  and  executive  functionaries  of  a  canton  which  dis¬ 
obeyed  the  decrees  of  the  Diet.  Such  a  liability  is  destructive 
of  sovereignty.  A  sovereign  state  pannot  rebel ;  for  rebellion 
implies  subjection.  The  greatest  defect  of  the  Act  was,  that  it 
seemed  to  exclude  all  modification  of  the  existing  cantonal  con¬ 
stitutions.  This  was  not  indeed  inconsistent  with  cantonal 
sovereignty,  for  a  sovereign  state  may  be  bound  by  treaty  not 
to  alter  its  constitution ;  but  it  must  in  time  have  become  an  in¬ 
tolerable  restraint.  Bonaparte,  however,  knew  that  he  was  not 
legislating  for  posterity.  He  was  erecting  a  temporary  building, 
to  be  destroyed  by  his  own  hand  if  he  succeeded  in  his  plans  of 
universal  conquest,  and  to  fall  with  him  if  he  failed.  It  lasted 
just  eleven  years; — eleven  yearsduringwhich  Switzerland  enjoyed 
more  tranquillity,  more  freedom,  and  more  prosperity  than  any 
other  part  of  the  Continent.  These  benefits,  however,  did  not 
reconcile  the  cantons  to  the  loss  of  their  independence.  In  1813,  as 
soon  as  an  Austrian  army  was  interposed  between  them  and  the 
French  frontier,  they  declared  the  Act  of  Mediation  to  be  void. 
On  this  they  were  unanimous ;  but  scarcely  two  cantons  agreed 
as  to  a  substitute.  Many  wished  to  revert  to  the  state  of  things 
which  had  been  altered  by  the  French  conquest  in  1798,  when 
Switzerland  was  divided  into  cantons,  confederates,  allies,  and 
subject  bailiwicks,  connected  by  complicated  and  dissimilar  rela¬ 
tions,  the  result  of  wars,  purchases,  mortgages,  cessioiis,  and 
treaties, — a  state  of  things,  of  which  the  weakness  and  inconveni¬ 
ence  w’ere  little  felt  while  the  rest  of  the  Continent  was  also  feeble 
and  disjointed,  but  which  would  have  rendered  her  independence 
precarious  in  the  presence  of  the  powerful  neighbours  by  whom 
she  is  now  surrounded. 

The  independence  of  Switzerland,  however,  is  essential  to  the 
tranquillity  of  Europe.  If  she  is  not  strong  enough,  we  will  not 
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say  to  protect  herself,  but  to  contribute  poweriitlly  towards  her 
own  protection,  she  must  be  under  the  influence  of  France  or  of 
Austria.  And  the  power  which  can  turn  her  resources  against 
the  other,  will  always  be  tempted  to  make  use  of  such  an  advan¬ 
tage.  On  her  independence  depends  her  neutrality,  and  her 
neutrality  is  a  great  safeguard  against  continental  war.  While 
her  frontier  is  respected,  it  covers  the  most  vulnerable  side  of 
each  of  these  two  great  military  monarchies.  If  it  had  been  re¬ 
spected  in  1803,  the  battle  of  Marengo  would  not  have  been 
fought,  and  that  campaign  might  have  been  as  indecisive  as  its 
pretlecessors.  If  it  had  been  respected  in  1813,  great  additional 
difficulties  would  have  been  thrown  in  Prince  Schwartzenberg’s 
way ;  and  the  struggle,  which  more  than  once  was  doubtful, 
might  have  hud  a  different  termination.  At  the  time  of  the 
Congress  of  Vienna,  all  parties,  including  even  France,  were 
•anxious  to  diminish  the  chances  of  war.  'I'hey  required,  there¬ 
fore,  that  the  cantons  should  be  united  by  a  confederacy  suffi¬ 
ciently  intimate  to  enable  them  to  act  as  one  body  against  an 
aggressor.  For  such  a  union  the  public  feeling  of  the  cantons 
was  not  then  prepared.  The  Grisons  refused  to  be  united  to  the 
V’alteline  ;  the  people  of  the  Valteline  petitioned  to  form  part  of 
Lombardy.  Bern  denied  that  she  had  any  duties  to  perform 
towards  a  supposed  Swiss  nation.  She  denied,  indeed,  that 
there  was  a  Swiss  nation ;  for  she  asserted  that  the  cantons  were 
sovereign  states,  connected  only  by  such  treaties  as  they  might 
think  fit  to  contract.*  The  Congress  argued,  implored,  pro¬ 
mised,  and  at  last  threatened ;  and  the  result  was  the  existing 
PactCj — a  compromise  between  the  enlarged  views  of  one  party 
and  the  suspicious  jealousies  of  the  other,  which  was  reluctantly 
tendered  by  the  cantons,  and  reluctantly  accepted  by  the  Con- 
gress.t 

On  the  other  hand,  the  aristocratic  party,  by  refusing  to  allow 
any  of  the  defects  of  the  Pacte  to  be  remedied,  subject  all  fhe 
inhabitants  of  Switzerland  to  constant  inconvenience,  and  en¬ 
danger  the  existence  of  the  confederacy.  The  biennial  change 
of  the  Vorort  implies  the  removal  of  the  seat  of  the  federal  go¬ 
vernment,  with  all  its  archives  and  officers,  every  two  years. 
The  provision  that  the  magistrates  of  the  Vorort  shall  form  the 
federal  executive,  imposes  on  those  magistrates  duties  which 


*  Memoir  of  the  Deputy  of  Bern,  30th  Nov.  1814.  Recueil,  Vol.  ii. 
p.  84. 

t  See  the  Remarks  of  the  Committee  of  the  Congress  on  the  Pacte. 
Recueil,  Vul.  in.  p.  18. 


176  European  and  American  State  Confederacies.  Jan. 

sometimes  may  be,  and  often  must  appear  to  be,  inconsistent, — 
their  duties  to  their  canton  and  their  duties  to  the  confede¬ 
racy.  It  subjects  the  composition  of  that  executive  to  the  con¬ 
stitutional  changes  which  may  take  place  in  any  of  the  directing 
cantons.  A  revolution  in  Bern,  Luzern,  or  Zurich,  is  a  revolu¬ 
tion  in  Switzerland.  It  places  the  federal  power  in  new  hands, 
influenced  by  new  passions,  and  acting  on  new  principles.  The 
provision  that  the  cantons  shall  submit  their  difl'erences  to 
arbitration,  is  enforced  by  no  adequate  sanction.  It  supposes 
that  both  parties  are  willing  to  assist  in  procuring  an  arbitra¬ 
tion  ;  where  either  refuses  or  neglects,  the  Diet  is  practically  im¬ 
potent.  As  it  has  no  immediate  jurisdiction  over  individuals,  it 
can  enforce  its  decrees  only  by  war.  And  though  it  may  put 
down  opposition,  it  cannot  punish  those  who  have  opposed  it. 
The  Polish  refugees  who,  in  1834,  were  guilty  of  the  wicked  and 
insane  invasion  of  Savoy,  were  dismissed  with  a  mere  nominal 
punishment.  The  free  corps  who,  in  the  last  spring,  made  the 
equally  atrocious,  though  not  equally  absurd,  attack  on  Luzern, 
if  they  escaped  from  the  territory  that  they  had  violated,  escaped 
punishment  altogether.  The  cantonal  courts  did  not  interfere. 
Probably  their  laws  resemble  our  own  ;  and  give  to  them  no  power 
to  punish  crimes  committed  by  their  citizens  on  foreign  territory 
against  foreigners.  And  there  is  no  federal  tribunal.  By  requiring 
from  the  members  of  the  Diet,  in  every  case,  adherence  to  the  in¬ 
structions  of  their  governments,  it  prevents  all  useful  discussion. 
The  questions  which  are  nominally  submitted  to  the  Diet,  are 
really  considered  and  settled  by  the  petty  cantonal  legislatures. 
The  deputies  are  to  act  as  if  they  could  not  be  enlightened  by 
information,  or  swayed  by  arguments.  Whatever  be  their  con¬ 
victions,  they  are  obliged  to  vote  according  to  their  instructions ; 
though  they  may  be  certain,  that  if  the  facts  had  been  accurately 
known,  or  properly  commented  on,  the  instructions  would  have 
been  different.  The  guarantee  of  the  existing  constitutions  of 
the  cantons,  if  not  literally  construed,  is  nothing;  and,  if  literally 
construed,  is  a  prohibition  of  improvement.  'I'o  prevent  further 
change,  indeed,  seems  to  have  been  one  of  the  principal  objects  of 
the  framers  of  the  Facte.  It  must  have  been  with  this  view  that 
they  excluded  from  it  all  provisions  for  its  amendment.  It  can¬ 
not,  therefore,  legally  be  altered,  e.xcept  by  unanimous  consent; 
and  experience  has  shown,  that  in  an  aggregation  of  such  ano¬ 
malous  elements,  unanimity  is  almost  impossible. 

But  its  greatest  defect  is,  that  it  allows  the  interposition  be¬ 
tween  the  inhabitants  of  the  different  cantons  of  barriers,  more 
numerous  and  more  exclusive  than  those  which,  in  the  greater 
part  of  the  Continent,  separate  nation  from  nation.  We  have 
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already  mentioned  the  obstacles  opposed  by  many  of  the  can* 
tons  to  freedom  of  inter-cantonal  commerce,  and  even  to  transit. 
The  circulation  of  persons  is  still  more  impeded  than  that  of 
commodities.  Though  the  law  is  often  relaxed  in  practice,  a 
Swiss  cannot  legally  travel  in  many  parts  of  Switzerland  with¬ 
out  a  passport,  which  coniines  him  to  a  certain  route  and  a  cer¬ 
tain  period.  Some  cantons  prohibit  a  stranger — that  is  to  say,  a 
native  of  another  canton — from  establishing  himself  within  their 
frontiers.  Others  subject  him  to  a  fine,  others  to  additional  tax¬ 
ation,  others  require  him  to  give  security  for  his  good  behaviour 
and  solvency,  others  tolerate  him,  but  subject  him  to  the  liabi¬ 
lity  of  arbitrary  banishment.  Some  refuse  to  allow  him  to  marry 
one  of  their  citizens,  others  make  him  purchase  the  permission. 
Others  sell  to  him  the  permission  to  marry  out  of  bis  own  can¬ 
ton.  Sometimes  the  price  varies  according  to  the  canton.  Thus, 
by  a  law  of  1816,  a  Bernese  who  marries  a  woman  of  Soleure, 
pays  about  £3  ;  and  the  woman  about  £6.  The  smuggling  a  wife 
without  payment  is  a  gravSoffence — subjecting  not  only  the  offen¬ 
der  but  all  his  family  to  severe  penalties.  In  some,  his  claims  as 
creditor  or  mortgagee  are  postponed  to  those  of  their  own  subjects. 
In  almost  all,  the  difficulty  of  acquiring  citizenship  is  great,  except 
to  persons  of  wealth,  and  in  many  even  to  them.  This  will  remind 
the  reader  of  the  state  of  the  agricultural  districts  of  England, 
under  the  old  law  of  settlement  and  removal ;  when,  to  use  Adam 
Smith’s  words,  it  was  more  difficult  for  a  poor  man  to  pass  the 
artificial  boundary  of  a  parish  than  an  arm  of  the  sea,  or  a  ridge 
of  high  mountains — when  a  hedge  might  separate  places  in  one 
of  which  there  was  a  surplus  of  hands,  and  in  the  other  a  defi¬ 
ciency, — in  one  of  which  wages  were  unnecessarily  high,  and  in 
the  other  lamentably  low.  But  under  the  English  law,  a  man 
could  not  be  removed,  except  to  his  place  of  settlement.  Un¬ 
til  that  was  ascertained,  or  if  it  could  not  be  ascertained,  he  was 
entitled  to  remain.  In  most  of  the  cantons,  a  stranger  is  re¬ 
movable  merely  because  he  is  a  stranger.  He  is  pushed  off 
the  frontier,  and  left  to  shift  for  himself.  Hence  have  arisen  the 
Heimathloses,  consisting  of  those  who  have  never  possessed  or 
have  lost  their  right  of  citizenship.  These  are  the  gipsies  of 
Switzerland.  Many  of  them  have  been  wanderers  for  genera¬ 
tions  ;  the  majority,  indeed,  are  supposed  to  be  the  descendants 
of  those  who  fled  from  Germany  in  the  Thirty  Years’  War.  Al¬ 
most  every  canton  attacks  them  by  vagrant  laws,  almost  as  cruel 
as  those  of  England  in  the  last  century.  They  are  hunted  from 
territory  to  territory  ;  conceal  themselves  in  the  forests  or  in  the 
low  quarters  of  the  larger  towns ;  and,  as  the  law  forces  them  to 
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b.i  itlltf  and  miserable,  revenge  themselves  by  robbery  and  vio¬ 
lence. 

We  have  already  alluded  to  the  proposal,  in  1833,  for  an 
amendment  of  the  Pacte.  It  was  adopted  by  the  deputies  of 
Luzern,  Zurich,  Bern,  Glarus,  Zug,  Friburg,  Soleure,  Schaff- 
hausen,  St  Gall,  the  Grisoiis,  Argau,  Thurgau,  Vaud,  and 
Geneva ;  but  when  proposed  to  the  cantons  for  ratification,  it 
was  rejected  by  Luzern,  which  was  becoming  aristocratic ;  and 
as  the  Forest  Cantons,  and  also  Appenzell,  Zug,  and  the  Valais, 
were  known  to  be  opposed  to  it,  it  was  abandoned.  It  proposed 
remedies  for  nearly  all  the  defects  of  the  existing  confederation. 
It  fixed  the  seat  of  the  federal  government  at  Luzern,  and  sub¬ 
stituted  for  the  Vorort  a  Landamman  elected  by  the  cantons, 
and  four  federal  councillors  appointed  by  the  Diet.  It  required 
that  the  constitutions  of  the  cantons  should  contain  provisions 
for  their  legal  amendment,  and  guaranteed  them,  not  against 
change,  but  against  change  illegally  brought  about.  It  created 
a  federal  court  to  decide  between  canfon  and  canton,  and  to  ex¬ 
ercise  immediate  jurisdiction  over  the  inhabitants  of  all  the  can¬ 
tons,  for  the  punishment  of  treason  or  rebellion  against  the  con¬ 
federacy,  and  of  revolutionary  excesses  on  the  part  of  the  can¬ 
tonal  authorities,  or  of  those  subject  to  their  government.  It 
forbad  the  cantons  to  control  their  deputies  by  instructions,  ex¬ 
cept  as  to  specified  subjects,  and  declared  that  on  every  question 
except  the  amendment  of  the  Pacte,  twelve  concurring  cantons 
should  bind  the  whole  twenty-two.  It  declared  that  all  tolls 
should  be  regulated  by  the  Diet,  and  reduced  to  the  amount  ne¬ 
cessary  to  keep  up  the  means  of  communication  ;  That  no  can¬ 
ton  should  subject  its  commerce  with  the  other  cantons  to  any 
import  or  export  duties,  or  impose  on  the  products  of  another 
canton  an  excise  duty  heavier  than  that  which  it  imposed  on  its 
own  :  'I'hat  every  Swiss,  provided  by  his  canton  with  a  certifi¬ 
cate  of  citizenship  and  good  conduct,  should  have  the  right  to 
establish  himself  in  any  other  canton  ;  to  exercise  there  his  trade 
or  profession,  to  purchase  and  sell  land,  and  to  enjoy  all  civil 
rights,  except  political  power  and  a  share  of  the  public  property, 
and  should  be  free  from  all  differential  taxation.  And,  lastly, 
it  enabled  a  majority  of  fifteen  cantons  to  alter  the  Pacte  as 
they  might  think  fit. 

'1  he  authors  of  this  project,  at  the  head  of  whom  was  M. 
Rossi,  then  representing  Geneva,  maintained,  as  the  author  of 
the  Act  of  Mediation  had  done,  that  their  plan  left  the  cantonal 
sovereignty  substantially  unimpaired.  It  appears  to  us,  for  the 
reasons  which  we  have  already  stated,  that  in  both  cases  the 
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creation  of  a  federal  tribunal  with  immediate  jurisdiction,  and  the 
power  given  to  the  majority  to  bind  the  minority,  were  incon¬ 
sistent  with  the  separate  independence  of  the  cantons.  Even 
the  last  provision  of  the  project,  the  power  proposed  to  be  given 
to  fifteen  cantons  to  change  the  Pacte  as  they  might  think  fit, 
passed  the  narrow  and  somewhat  indistinct  line  which  distin¬ 
guishes  a  close  confederacy  from  a  loose  incorporation.  It 
would  have  enabled  the  fourteen  representative  cantons,  with 
the  concurrence  of  only  one  of  the  eight  pure  democracies,  to 
abolish  the  democratic  institutions  of  the  remaining  seviii ;  and 
to  drag  all  those  who  opposed  them  before  the  federal  tribunal, 
to  be  punished  for  treason  or  rebellion. 

But  though  we  differ  in  this  respect  from  the  eminent  men 
who  were  the  framers  of  the  project— though  we  think  that,  if  it 
had  been  adopted,  Switzerland  would  in  theory  have  ceased  to 
be  a  mere  confederacy  of  independent  states, — we  agree  with 
them  in  believing  that  the  practical  result  would  have  been 
beneficial.  It  did  not  alarm  the  fears  or  hurt  the  pride  of  the 
smaller  cantons,  by  an  inequality  of  votes.  It  gave  few’  new 
powers  to  Ihe  Diet,  and  those  which  it  gave  were  not  likely  to 
excite  much  jealousy.  It  left  to  the  cantons  nearly  the  whole 
management  of  their  internal  affairs, — merely  preventing  their 
exercising  their  power  to  the  injury  of  themselves  and  of  their 
neighbours.  As  respects  their  relations  to  one  another,  it  sub¬ 
jected  them  to  no  restrictions. except  those  which  are  necessary 
to  give  law  the  predominance  over  force,  and  to  repress  crimes 
which  the  cantonal  governments  are  unable  to  prevent  or  to 
punish.  If  a  federal  tribunal  had  existed,  it  is  probable  that 
the  excesses  of  last  spring  would  not  have  occurred.  The  mis¬ 
guided  invaders  of  Luzern  knew,  that  if  they  were  beaten  their 
own  cantons  afforded  them  retreats.  Few  of  them  would  have 
ventured  on  such  an  enterprise,  if  there  had  been  a  third  party 
bound  by  duty,  and  armed  with  power,  to  punish  it. 

Perhaps  the  most  questionable  provision  was  that  which 
enabled  a  majority  of  fifteen  cantons  to  alter  the  Pacte  as  they 
might  think  proper.  Some  power  of  alteration  beyond  that 
which  necessarily  belongs  to  all  contracting  parties  when  unani¬ 
mous,  is  wanting  ;  but  we  are  inclined  to  think,  that  either  the 
necessary  majority  ought  to  have  been  greater — eighteen  per¬ 
haps,  or  even  twenty  votes,  iristead  of  fifteen ;  or  that  certain 
matters,  such  as  the  constitutions  of  the  cantons,  ought  to  have 
been  excluded  from  the  power  of  alteration  by  a  majority. 
There  is  little  reason,  however,  to  believe  that  this  part  of  the 
project  would  have  occasioned  real  inconvenience ;  and,  as 
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sincere  friends  to  Switzerland,  we  must  regret  that  it  was 
abandoned. 

The  American  Union  is  placed  on  the  limit  which  separates 
a  confederacy  from  an  incorporation.  It  is  either  the  strictest 
alliance  of  independent  states,  or  the  loosest  aggregation  of  sub¬ 
ordinate  municipalities.  The  decision  whether  it  belongs  to  the 
one  class  or  to  the  other,  leads  to  important  results.  If  the 
union  be  an  incorporation,  if  the  people  of  the  United  States 
form  one  nation,  each  individual  citizen  owes  allegiance  to  that 
nation.  A  combination  among  a  portion  of  the  citizens  to 
withdraw  from  that  allegiance,  and  either  to  form  tiieinselves 
into  an  independent  sovereignty,  or  to  connect  themselves  with 
any  other  sovereign  power,  would  be  a  treasonable  conspiracy — 
a  conspiracy  for  which  every  person  engaged  in  it  would  be 
personally  responsible.  On  the  other  hand,  if  the  Union  be  a 
mere  alliance, — if  the  states  of  which  it  is  constituted  are  distinct 
nations,  each  sovereign  and  independent,  though  bound  to  the 
others  by  treaty, — there  is  no  national  authority,  beyond  the 
authorities  of  each  state,  to  which  allegiance  can  be  due.  If 
any  one  shall  think  fit  to  separate  from  the  Union,  it  may  do  so. 
The  seceding  state  will  be  guilty  of  a  breach  of  treaty ;  the  re¬ 
mainder  of  the  confederacy  will  be  entitled  to  exercise  against  it 
the  rights  of  war,  and,  if  successful,  the  rights  of  conquest,  but  can¬ 
not  treat  any  of  its  subjects  as  criminals.  In  fact,  the  subjects  of 
the  seceding  state  would  be  legally  criminal  if  they  refused  to  obey 
its  orders,  though  in  opposition  to  those  of  the  federal  authority. 
Nor  is  this  a  mere  speculative  enquiry,  like  the  question  as  to 
the  grounds  on  which  every  supreme  government  is  entided  to 
obedience.  The  doubt  here  raised  is,  which  is  the  supreme 
government?  In  case  of  conflict  betw;een  the  federal  and  local 
authorities,  to  which  of  them  is  obedience  due  ?  As  this  is  a 
question  on  which  the  most  eminent  statesmen  and  lawyers  in 
America  irreconcilably  differ, — on  which  even  the  frameis  of  the 
Union  were  not  agreed, — it  would  be  presumptuous  in  us  if  we  were 
to  give  an  opinion,  without  at  least  supporting  it  by  an  outline  of 
the  facts  and  arguments  which  have  convinced  us. 

For  this  purpose,  we  must  consider  not  merely  the  Articles  of 
Union,  but  the  previous  history  of  the  people  by  whom  they  were 
adopted.  We  say  the  people,  for  the  inhabitants  of  the  United 
States  have  always  been  one  people.  The  citizen  of  one  state 
never  was  an  alien  in  another.  Under  the  British  rule,  all  were 
fellow  subjects,  all  obeyed  the  same  sovereign,  all  spoke  the 
same  language,  all  looked  back  to  the  same  ancestors,  nearly  all 
professed  the  same  religion  ;  and,  what  is  perhaps  the  most  impor- 
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tant  link,  all  were  governed  by  the  same  common  law.  The 
ruling  power  in  all  was  a  house  of  representatives  elected  by  a 
very  wide  suffrage,  a  council,  and  a  governor.  Besides  this 
general  resemblance  between  colony  and  colony,  the  different 
classes  in  each  colony  were  little  distinguished  by  manners, 
wealth,  or  habits.  In  the  British  islands,  the  English,  Scotch, 
Welsh,  and  Irish,  have  each  a  distinct  national  character,  which 
is  again  modified  by  the  accidents  of  rank,  wealth,  trade,  and  pro¬ 
fession.  In  the  colonies,  nobody  was  poor,  and  nobody  was  very 
rich ;  nobody  was  grossly  ignorant,  and  very  few  were  highly 
educated.  The  only  rank  was  official,  and  therefore  temporary  ; 
and  it  is  probable  that,  throughout  that  vast  territory,  there  was 
a  nearer  approach  to  equality,  a  flatter  level,  both  material  and 
personal,  than  has  ever  existed  before,  or  will  exist  again  in  a 
numerous  people ;  and  even  now,  when  many  causes  of  in¬ 
equality  have  been  at  work  for  seventy  years,  M.  de  Toeque- 
ville  remarks,  that  there  is  more  difference  in  civilization  between 
Normandy  and  Brittany,  which  are  united  by  a  bridge,  than 
there  is  between  Maine  and  Georgia,  which  are  separated  by  fif¬ 
teen  degrees  of  latitude. 

When  the  weakness  of  the  British  Parliament,  yielding  to  the 
folly  and  obstinacy  of  the  British  King,  drove  these  prosperous 
and  loyal  colonies  to  resistance,  it  was  not  the  states  but  tbe 
people  who  took  the  lead.  The  delegates  who  met  in  Congress 
in  1774,  were  appointed  not  by  the  legislature  but  by  the  people. 
In  nearly  their  first  act,  their  petition  to  the  Crown  of  November 
1774,  they  describe  themselves  as  his  Majesty’s  faithful  subjects 
of  the  colonies  of  New  Hampshire,  &c.,  on  behalf  of  themselves 
and  of  the  inhabitants  of  those  colonies ;  and  they  ask  redress  ‘-in 
‘  the  name  of  the  faithful  people  of  America.’  They  imme¬ 
diately  assumed  powers  which  the  State  legislatures  were  incap¬ 
able  of  granting  to  them,  and  which  could  have  proceeded  only 
from  a  people  restored  by  revolution  to  its  original  right  of  self- 
government.  Some  of  their  enactments,  indeed,  could  not  have 
been  executed  even  by  a  revolutionary  despotism.  They  forbade 
the  importation  of  British  commodities,  and  then  enacted  that  all 
manufactures  should  be  sold  at  a  reasonable  price,  so  that  no 
undue  advantage  shall  be  taken  of  a  scarcity  of  goods. 

'I'he  Congress  which  met  the  next  year,  though  similarly 
appointed,  certainly  adopted  the  Federal  instead  of  the  national 
principle.  One  of  their  first  acts  was  to  frame  the  Articles  of 
Confederation  of  the  20th  of  May  1775.  By  these  articles  the 
united  colonies  entered  into  a  firm  league  and  friendship  with 
each  other,  to  cease  on  reconciliation  with  Great  Britain,  but,  on 
failure  thereof,  to  be  perpetual.  Each  colony  to  retain  its  own 
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laws  and  constitutions,  or  to  amend  tliem  as  it  might  think  fit: 
To  send  annually  delegates  to  Congress  in  the  proportion  of  one 
to  every  five  thousand  polls :  Congress  to  meet  in  each  colony 
by  rotation  :  Each  delegate  to  have  a  vote,  and,  if  necessarily 
absent,  by  proxy :  One  half  to  be  a  quorum :  Congress  to 
determine  on  foreign  relations,  reconciliation  with  Great  llritain, 
settling  disputes  betw’een  colony  and  colony,  the  planting  new 
colonies,  general  commerce  and  currency,  and  military  defence  : 
The  expense  to  be  supplied  by  each  colony,  in  proportion  to  its 
male  polls  between  sixteen  and  sixty  years,  by  taxes  to  be  raised 
and  levied  according  to  its  own  laws  ;  Congress  to  be  at  liberty 
to  propose  amendments,  binding  when  approved  by  a  majority  of 
the  colonial  legislatures. 

This  rude  sketch  of  a  Confederacy  was  not  ratified  by  the 
people  or  by  the  provincial  legislatures,  and  does  not  appear  to 
have  been  acted  on.  Many  writers  on  the  history  of  the 
American  constitution,  among  whom  are  Kent  and  Story, 
scarcely  allude  to  it. 

'J'he  Congress  of  1776  was  equally  Federal.  It  declared 
‘  the  United  Colonies  to  be  free  and  independent,  states,  and  as 
‘  such  to  have  full  power  to  levy  war,  conclude  peace,  contract 
‘  alliances,  establish  commerce,  and  do  all  other  acts  which  in- 
‘  dependent  states  may  of  right  do.’  It  is  remarkable  that  not 
one  of  the  sovereign  powers  thus  enumerated  had,  at  that  time, 
been  exercised  ;  or  has  since  been  exercised  by  any  one  of  the 
states  which  here  declared  themselves  to  be  indep>endent. 

On  the  4th  of  October  1776,  the  Congress  signed  new  Articles 
of  confederacy.  They  differed  from  those  of  1775  principally  in 
the  following  points.  First,  the  several  states  are  prohibited 
from  entertaining  any  relations  with  foreign  powers,  or  contract¬ 
ing  any  alliances  between  one  another,  except  by  consent  of 
Congress.  Congress  to  meet  always  at  Philadelphia,  to  consist 
of  delegates  sent  by  the  different  states,  and  revocable  at  will ; 
the  delegates  of  each  state  to  have  only  a  single  vote.  No 
delegate  to  be  appointed  for  more  than  three  years  out  of  six,  or 
to  hold  any  paid  office,  federal  or  provincial.  For  all  important 
questions  the  concurrence  of  nine  out  of  the  thirteen  states  to  be 
necessary  ;  and  for  all  others,  except  a  mere  adjournment  from 
day  to  day,  the  concurrence  of  seven.  Lastly,  the  Articles  of  con¬ 
federacy  are  to  be  altered  only  by  the  unanimous  vote  of  Con¬ 
gress,  ratified  by  the  legislature  of  each  of  the  states. 

'Phe  Congress  having,  in  the  Declaration  of  Independence,  ad¬ 
mitted  the  sovereignty  of  the  states,  its  members  acted  in  the 
preparation  of  this  treaty  merely  as  ambassadors,  and  not  even 
as  plenipotentiaries.  As  soon  as  it  was  completed  it  was  sent  to 
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the  states  for  ratification  ;  and  it  was  not  until  1781,  nearly  at 
the  close  of  the  revolutionary  war,  that  the  final  ratification  was 
obtained. 

On  the  whole,  we  are  inclined  to  think  the  confederation  of 
1775  rather  less  objectionable  than  that  of  1770.  A  smaller 
quorum  was  required,  and  a  bare  majority  of  that  quorum  was 
sufficient.  Under  the  confederation  of  1776  the  mere  al)sence 
of  the  delegates  from  six  states  often  paralysed  the  whole  Union  ; 
and  even  when  those  of  nine  were  assembled,  not  merely  the 
opposition  of  a  siiifrle  state,  but  its  refusal  to  vote,  or  the 
neutralization  of  its  vote  by  a  difference  of  opinion  amongst  its 
delegates,  prevented  the  requisite  concurrence.  The  exclusion 
from  Congress  of  persons  holding  office,  and  the  refusal  of  re- 
eligibility,  murk  the  progress  of  democratic  jealousy  ;  and  the 
declaration,  that  the  terms  of  confederation  should  not  be  altered 
except  by  unanimous  consent,  made  them  in  fact,  as  far  as  words 
could  make  them  so,  unalterable;  since  every  compact  whatever 
is  alterable  by  the  unanimous  consent  of  all  the  parties  to  it. 

The  United  States  may  be  said  to  have  been  bound  by  this 
treaty  for  twelve  years,  the  Articles  of  Confederation  having  been 
proposed  by  Congress  in  1776,  and  from  that  time  acted  on, 
though  not  adopted,  by  a  majority  of  the  States,  until  the  sum¬ 
mer  of  1778;  and  the  present  constitution,  which  superseded 
them,  having  obtained  a  similar  ratification  in  the  summer  of 
1788.  Of  these,  six  w’ere  war,  terminated  by  the  peace  of  1782. 
While  the  contest  w’as  raging,  the  confederacy  was  pressed  to¬ 
gether  by  England  on  one  side  and  France  on  the  other.  But 
the  looseness  of  the  bond  let  in  destructive  elements,  which  kept 
it  always  on  the  V'erge  of  dissolution.  As  a  general  rule,  Con¬ 
gress  acted  not  on  individuals  but  on  States.  It  could  require 
supplies  of  men  and  of  money  from  the  members  of  the  Union, 
but  it  was  forced  to  leave  to  the  local  legislatures  the  task  of  • 
raising  them.  If  they  chose  to  enlist  their  men  only  for  a  year, 
or  even  for  a  less  period  ;  if  they  neglected  to  pay,  or  to  clothe, 
or  to  arm  them  ;  if  they  raised  their  supplies  of  money  by  issuing 
paper  without  providing  for  its  convertibility,  or  limiting  its 
amount ;  or  if,  as  was  frequently  the  case,  they  neglected  alto¬ 
gether  to  comply  with  the  requisitions  of  the  central  authority, 
that  authority  was  powerless.  The  defaulting  state  was  sove¬ 
reign.  It  had  committed  a  breach  of  treaty,  for  which  the  only 
remedy  was  war ;  and  the  attempt  to  apply  that  remedy  would 
have  produced  immediate  ruin  to  the  whole  Confederacy. 

On  looking  through  Washington’s  correspondence  it  will  be 
seen,  that  not  a  single  year  passed  in  which  he  did  not  fully  ex¬ 
pect,  that  unless  the  conduct  of  the  States  was  totally  altered. 
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or  France  would  supply  the  money  and  the  troops  which  they 
nes^lected  to  furnish,  the  resistance  to  Great  Britain  must  cease. 
In  a  letter  to  Congress,  dated  the  20th  of  August  1780,  he 
thus  condenses  the  history  of  the  first  five  years  of  the  war : — 

‘  If  we  had  formed  a  permanent  army,  we  never  should  have  had 
‘  to  retreat,  with  a  handful  of  men,  across  the  Delaware,  in  177G, 

‘  trembling  for  the  fate  of  America,  which  nothing  but  the  in- 
‘  fatuation  of  the  enemy  could  have  saved  ;  we  should  not  have 
‘  remained  all  the  succeeding  winter  at  their  mercy,  with  some- 
‘  times  scarcely  a  sufficient  number  of  men  to  mount  the  ordinary 
‘  guards,  liable  at  every  moment  to  be  dissipated  if  they  had  only 
‘  thought  proper  to  march  against  us,  (1777  ;)  we  should  not 
‘  have  been  under  the  necessity  of  fighting  at  Brandywine  with 
‘  an  unequal  number  of  raw  troops,  and  afterwards  of  seeing 
‘  Philadelphia  fall  a  prey  to  a  victorious  enemy;  we  should  not 
‘  have  been  at  Valley  Forge  with  less  than  half  the  force  of  the 
‘  enemy,  destitute  of  every  thing,  in  a  situation  neither  to  resist 
‘  nor  to  retire  (1778;)  we  should  not  have  seen  New  York  left 
‘  with  a  handful  of  men,  yet  an  overmatch  for  the  main  army  of 
‘  these  Slates  (1779  ;)  we  should  not  have  found  ourselves  this 
‘  -pring  (1780)  so  weak  as  to  be  insulted  by  5000  men,  unable 
‘  lo  protect  our  baggage  and  magazines — our  security  depending 
‘  on  a  want  of  enterprise  in  the  enemy  ;  we  should  not  have  been, 

‘  during  a  greater  part  of  the  war,  indebted  for  our  safety  to  their 
‘  inactivity.’*  This  was  no  ebullition  of  temporary  disappoint¬ 
ment.  Washington’s  contemporary  letters  paint,  in  still  darker 
colours,  the  dangers  to  which  he  was  exposed  through  the 
weakness  of  Congress,  and  the  misconduct  of  the  States. 

In  the  latter  part  of  1776,  for  instance,  when  nothing  but  the 
Delaware  was  between  him  and  the  superior  army  of  General 
Howe,  every  letter  contains  anticipations  of  immediate  defeat. 
Thus,  on  the  12th  of  December,  he  writes — ‘  There  can  be  no 
‘  doubt  that  they  (the  enemy)  will  pass  the  Delaware  as  soon  as 
‘  possible.  Happy  should  I  be  if  I  could  see  the  means  of  pre- 
‘  venting  them.  At  present  I  confess  I  do  not.’f  A  week  after, 
on  the  20th,  he  says — *  I  think  the  design  of  General  Howe  is 
•  to  possess  himself  of  Philadelphia,  and  I  do  not  see  what  is  to 
‘  prevent  him,  as  ten  days  more  will  put  an  end  to  the  existence 
‘  of  our  army.J 

It  was  in  these  desperate  circumstances,  on  the  25th  of  De¬ 
cember,  when  his  army  was  within  four  days  of  disbanding,  that 
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Washington  ventured  on  the  almost  desperate  expedient  of 
crossing  the  river  at  Trenton,  with  his  handful  of  ill-disciplined 
troops,  and  attacking  that  army  before  which  he  had  been  for 
three  months  retreating.  In  his  confidential  orders  to  the  officers 
who  were  to  take  part  in  the  movement,  he  does  not  palliate  its 
danger  :  ‘  but  necessity,’  he  adds,  ‘  dire  necessity,  will — nay, 

‘  must — justify  an  attack.’  *  The  British  general  was  found  as 
unfit  for  defensive  as  he  had  been  for  offensive  war.  The  ap¬ 
parently  hopeless  enterprise  succeeded ;  the  British  army  re¬ 
treated  almost  in  panic  to  Brunswick  and  New  York,  and 
Washington  intrenched  himself  in  Morristown,  at  about  thirty 
miles’  distance.  He  did  not  feel  himself,  however,  much  relieved 
by  his  victory. 

Not  three  weeks  after,  on  the  19th  of  January  1777,  he  tells 
the  Pennsylvanian  authorities,  that  ‘  the  army  is  so  much  re- 
‘  duced  since  we  left  Trenton,  and  the  many  that  will  be  dis- 
‘  charged  in  a  few  w’eeks  will  so  weaken  our  forces,  that  it 
‘  will  be  impossible  to  oppose  the  enemy  with  success.  As  I 
‘  cannot  expect  our  situation  to  be  long  a  secret  to  the  enemy, 

‘  there  is  no  doubt  that  they  will  take  advantage  of  our  weak- 
‘  ness.’ t  And  to  Congress  he  writes,  ‘the  fluctuating  state  of 
‘  an  army  composed  chiefly  of  militia,  bids  fair  to  reduce  us  to 
‘  the  situation  in  which  we  were  some  time  ago,  that  is,  of 
‘  having  scarcely  any  army  at  all.  One  of  the  Philadelphia 
‘  battalions  goes  home  to-day,  the  other  two  remain  a  few  days 
‘  longer  by  courtesy.  The  time  for  which  Miflin’s  brigade 
‘  came  out  is  expired,  and  they  stay  from  day  to  day  by  solicita- 
‘  tion,  their  number  much  reduced  by  desertions.’ J  A  week 
after,  on  the  26th,  he  says,  ‘  the  enemy  must  be  ignorant  of 
‘  our  numbers,  or  have  not  horses  for  their  artillery,  or  they 
‘  would  not  leave  us  undisturbed.’  Soon  after,  on  the  2d  of 
March,  §  he  estimates  General  Howe’s  force  at  10,000  men, 
well  disciplined  and  well  appointed  ;  his  own  at  4000,  all  raw, 
badly  officered,  and  under  no  government ;  infers  an  attack  to 
be  imminent,  and  fears  that,  if  it  take  place  while  the  relative 
condition  of  the  two  armies  is  unaltered,  ‘  the  game  is  up.’  1| 
On  the  12th  of  April,  he  writes  to  his  brother,  ‘  To  my  great 
‘  surprise  we  are  still  in  a  calm,  how  long  it  will,  how  long  it 
‘  can  remain,  is  beyond  my  skill  to  determine.  That  it  has  con- 
‘  tinned  much  beyond  my  expectation,  is  certain.  But  to  expect 
‘that  General  Howe  will  not  avail  himself  of  our  weak  state,  is 
‘  to  say  that  he  is  unfit  for  the  trust  reposed  in  him — the  cam- 
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‘  pai^n  will  be  opened,  and  without  men  on  our  side.  J'lie  ridicu- 
‘lous  and  inconsistent  orders  given  by  the  executive  powers  in 
‘  some  of  the  states,  and  even  by  the  oHicers  therein,  are  scarcely 
‘  to  be  thought  of  with  patience.  It  would  seem  as  if  to  harass 
‘  the  troops  and  delay  their  juncture,  were  the  ends  in  view.’  * 

‘  The  calm,  however,  continued  till  theendof  June,  when  General 
Howe,  having  now  allowed  Washington  to  collect  the  appearance 
of  an  army,  marched  a  few  miles  towards  him,  and  then  returned  to 
Staten  Island  and  NewYork.  Washington  considered  this  retreat 
‘  as  a  peculiar  mark  of  Providence.’  f  At  length,  on  the  ‘2;id  of 
July,  he  embarked  his  troops,  according  to  Washington’s  expecta¬ 
tions  and  fears,  to  proceed  up  the  North  River,  and  join  General 
Burgoyne  in  his  advance  from  Canada — but  really  to  go  to  the 
south  and  invade  Pennsylvania  by  the  Chesapeak.  Washington 
proceeded  by  land  to  meet  him,  marched  through  Philadelphia 
on  the  24th  of  August,  was  beaten  at  Brandywine  on  the  I  Ith  of 
September,  and  again  at  Germanstown  on  the  4th  of  October; 
and  in  the  beginning  of  December,  intrenched  himself  at  Valley 
Forge,  on  the  Schuylkill,  about  twenty  miles  from  the  British 
headquarters  at  Philadelphia. 

In  these  positions  the  two  armies  remained  till  the  middle 
of  the  following  July.  So  similar  was  the  sequence  of  events, 
that  Washington’s  letters  from  Valley  Forge,  are  often  almost 
copies  of  those  written  in  the  preceding  year  from  Morristown. 
Thus,  on  the  23d  of  December,  he  tells  Congress,  that  ‘  unless 
‘  some  great  and  capital  change  suddenly  takes  place,  his  army 
‘  must  inevitably  be  reduced  to  one  or  other  of  these  three 
‘  things, — starve,  dissolve,  or  disperse;  that  three  or -four  days 
‘  of  bad  weather  would  prove  their  destruction  ;  that  out  of 
‘his  whole  force  of  11,000  men,  2898  are  in  camp  unfit  fur 
‘  duty,  because  they  are  barefoot  and  otherwise  naked,  besides  a 
‘  number  confined  in  the  hospitals  for  want  of  shoes,  and  others 
‘  in  the  farmhouses  on  the  same  account,  and  that  for  want  of 
‘  blankets  many  are  obliged  to  sit  up  ail  night  by  fires.’  |  In  the 
following  February,  one  of  his  officers,  General  Varnum,  says, 
‘  the  situation  of  the  camp  is  such,  that,  in  all  human'probubiliiy, 
‘  the  army  must  shortly  dissolve.’ §  Washington  himself,  writ¬ 
ing  at  the  same  time,  anticipates  a  general  mutiny  and  desertion.  || 
In  the  March  following,  he  desires  the  Congress  to  estimate  the 
temper  of  the  army  from  the  circumstance,  that  within  the  last 
six  months  between  two  and  three  hundred  officers  had  resigned 
their  commissions ;  and  that  the  supplies  of  men,  said  to  have  been 
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forwarded  to  him  from  Virjrinia  and  North  Carolina,  from  desertion 
and  other  cau^es,  had  dwindled  to  nothing.*  On  the  10th  of 
April  he  complains  to  Congress,  that,  from  want  of  proper  pro¬ 
visions,  the  officers  are  mouldering  away ;  that  scarce  a  day 
passes  without  the  resignation  of  two  or  three  commissions ;  that 
those  who  go  on  furlough  do  not  return  ;  and  that  no  order,  regu¬ 
larity,  or  care  of  the  men,  or  of  the  public  property,  prevails.! 

Two  years  afterwards,  on  the  .‘3d  of  Apiil  1780,  we  find  neither 
the  temper  nor  the  condition  of  the  army  improved.  ‘  There 
*  never,’  he  says,  ‘  has  been  a  stage  in  the  war  in  which  the  dis- 
‘  satisfaction  has  been  so  general  or  so  alarming.  Some  States 
‘  furnish  their  troops  pretty  amply,  others  provide  them  with 
‘  some  necessaries,  others  do  little  or  nothing  at  all.  The  officers 
‘  and  men  compare  circumstances.  The  officers  resign,  and  we 
‘  have  now  scarcely  a  sufficient  number  left  to  take  care  even  of 
‘  the  fragments  of  corps  which  remain.  The  men  have  not  this 
‘  resource ;  they  murmur  and  brood  over  their  discontent.’  {  On 
the  "iSth  of  May  he  says,  ‘  Unless  a  system  very  different  from 
‘  that  which  has  long  prevailed  be  immediately  adopted  through- 
‘  out  the  States,  our  affairs  must  soon  become  desperate,  beyond 
‘  the  possibility  of  recovery.  Indeed,  1  have  almost  ceased  to 
‘  hope.’  § 

No  such  change,  however,  took  place ;  and  a  few  months 
after  we  find  him  resting  solely  on  the  hope  of  assistance 
from  France.  ‘  One  of  two  thing.®,’  he  writes  to  Franklin  on 
the  1  Uh  of  October  1780,  ‘  is  essential  to  us, — peace,  or  the  most 
‘  vigorous  aid  of  our  allies.’  |1  On  the  20th  of  November  he 
says,  ‘  Congress  will  deceive  themselves  if  they  imagine  that  the 
‘  army  can  rub  through  a  second  campaign  as  the  last.’  ^  On 
the  7th  of  January  1781  he  informs  the  States,  that  under  the 
existing  system  it  will  be  vain  to  e.xpect  from  the  troops  another 
campaign.**  On  the  15th  of  January  he  states  to  Colonel 
Laurens  his  belief,  that  without  an  immediate  and  ample  suc¬ 
cour  in  money,  though  the  States  may  make  a  feeble  and  expir¬ 
ing  effort,  the  next  campaign  will  in  all  probability  be  their  last.tt 
On  the  9th  of  April  he  tells  Laurens  that  the  predictions  of  his 
last  letter  are  becoming  verified.  ‘  We  cannot,’  he  says,  ‘trans- 
‘  port  provisions  to  the  army,  because  we  cannot  pay  the  team- 
‘  sters.  Our  troops  are  approaching  fast  to  nakedness,  our  Ifos- 
‘  pitals  are  without  medicines,  our  sick  without  nutriment,  our 
‘  works  at  a  stand,  and  the  artificers  disbanding ;  in  a  word,  we 
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‘  are  at  the  end  of  our  tether.  Without  foreign  aid  our  present 
‘  force,  which  is  but  the  remnant  of  an  army,  cannot  be  kept 
*  together  this  campaign,  much  less  will  it  be  in  readiness  fur 
‘  another.’  *  The  money  thus  earnestly  implored  was  obtained, 
but  the  next  year  the  distress  had  returned.  On  the  4th  of  May 
1782,  in  a  circular  to  the  governors  of  the  different  States,  he 
asks,  ‘  Under  the  present  plan  of  non-compliance  with  requisi- 
‘  tions  for  men  and  supplies,  how  is  it  possible  to  continue  the 
‘  M'ar  ?  If  the  States  will  not  impose,  or  do  not  collect  and  apply 
‘  taxes  for  the  support  of  the  war,  the  sooner  we  make  terms  the 
‘  better ;  the  longer  we  continue  a  feeble  and  ineffectual  war, 

‘  the  greater  will  be  our  distress  at  the  hour  of  submission.t 

Fortunately  for  the  greatness,  though  perhaps  not  for  the 
morality  or  the  happiness  of  America,  the  war  had,  by  this  time, 
become  unpopular  in  England.  On  the  27th  of  February  1782, 
the  Commons  addressed  the  Crown  against  the  continuance  of 
hostilities.  On  the  ‘20th  of  March  Lord  North  resigned,  and, 
though  the  preliminaries  of  peace  were  not  signed  until  Novem¬ 
ber,  the  general  expectation  of  its  conclusion  prevented  any 
active  military  operations  on  either  side. 

On  looking  back  at  this  memorable  contest,  three  conclusions 
appear  to  us  to  be  irresistible.  First,  that  such  was  the  incapa¬ 
city  and  misconduct  of  Congress  and  of  the  States,  that  nothing 
but  the  extraordinary  military  and  moral  qualities  of  Washington 
saved  them  from  ruin.  Secondly,  that  even  Washington  could 
not  have  saved  them,  if  the  British  commanders  had  acted  with 
ordinary  skill  and  courage.  And,  'I'hirdly,  that  neither  Washing¬ 
ton’s  merits  nor  the  British  demerits  would  have  enabled  the 
United  States  to  conquer  their  independence,  if  France  had  re¬ 
mained  neutral.  And  we  are  inclined  to  believe,  that  such  was 
the  exhaustion  of  both  France  and  America,  that  if  England 
had  been  willing,  as  there  can  be  no  doubt  that  she  was  able,  to 
continue  the  war  for  a  couple  of  years  longer,  she  might  have 
concluded  it  triumphantly.  Whether  that  would  have  been  on 
the  whole  a  good  or  an  evil  is  a  more  difficult  question. 

Weak  as  the  Federal  tie  was  during  the  war,  it  became  still 
more  feeble  after  the  peace.  'I’here  was  not  a  state  in  which 
individuals,  powerful  from  their  position,  and  bodies  powerful 
from  their  numbers,  were  not  anxious  to  break  it.  'I'he  expenses 
of  the  war  had  been  supported  chiefly  by  loans,  and  by  the  issue  of 
a  paper  currency,  so  profuse  that  it  hud  become  almost  valueless. 
The  debtors  formed  of  course  the  numerical  m.ajority  in  every 
state,  and  in  almost  every  state  the  numerical  majority  was  om- 
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nipotent.  Congress  required  the  states  to  tax  themselves  to  se¬ 
cure  the  loans  and  redeem  the  paper  money.  They  not  only 
refused  to  obey  the  requisition,  but  actually  passed  laws  enabling 
the  valueless  paper  money  to  be  tendered  in  payment  of  debt ; 
forbidding  any  difference  between  paper  and  specie ;  and  in  one 
state,  requiring  every  man  to  swear  that  he  would  sell  at  the 
same  price  for  the  one  as  for  the  other;  any  contravention  to  be 
punished  as  a  case  of  wilful  and  corrupt  perjury.  Other  states 
passed  acts  inconsistent  with  the  treaties  with  England  and 
France ;  others  entered  into  a  commercial  war  of  hostile  regula¬ 
tions  ;  and  others  were  on  the  brink  of  a  real  war  about  boundaries 
and  jurisdictions.  Many  of  the  leaders  felt  that  their  importance 
depended  on  the  sovereignty  of  their  state.  If  New  York  was 
a  nation,  its  governor  was  a  sort  of  king.  If  it  was  a  mere  pro¬ 
vince,  he  was  scarcely  more  than  a  lord-mayor. 

At  length,  however,  the  evils  arising  from  the  impotence  of 
Congress,  and  the  folly  and  tyranny  of  the  local  legislatures, 
became  intolerable.  In  1787,  Congress  recommended  the  states 
to  appoint  commissioners  to  revise  the  Articles  of  Confederation  ; 
and  to  propose  alterations  rendering  the  federal  constitution 
adequate  to  the  exigencies  of  government  and  the  preservation 
of  the  Union.  The  people  of  every  state  except  Rhode  Island, 
appointed  commissioners.  They  met  in  May  1787,  and  after  a 
discussion  of  four  months,  with  closed  doors,  produced  the 
seven  original  Articles  of  the  present  constitution. 

Under  this  constitution,  the  supreme  federal  power, — instead 
of  being  concentrated  in  one  assembly,  as  it  had  been  under  the 
former  confederacy,  and  as  it  is  now  in  the  German  and  Swiss 
confederacies, — is  divided  into  three  branches,  legislative,  execu¬ 
tive,  and  judicial;  the  legislative  and  e.xecutive  functions  being, 
however,  kept  less  distinct  than  is  usually  attempted  in  written 
constitutions. 

The  legislative  power  is  vested  nominally  in  a  House  of  Repre- 
sontanves  and  a  Senate,  but  really  in  those  two  houses  and  a 
President.  Both  the  House  of  Representatives  and  the  Senate 
are  elected  by  the  states ;  but  in  the  Senate  each  state  has  two 
members,  and  no  more,  and  they  are  elected  by  the  state  legis¬ 
lature  :  the  representatives  are  elected  by  the  persons  who  elect 
the  popular  branch  of  the  state  legislature,  and  the  number 
returned  for  each  state  depends  on  its  population.  Delaware 
has  now  only  one  member.  New  York  thirty-four. 

The  Senate,  therefore,  is  a  federal,  the  House  of  Represen¬ 
tatives  a  national  institution.  That  Senators  and  Represen¬ 
tatives  must  be  inhabitants  of  the  states  by  which  they 
are  chosen,  is  a  federal  mark  common  to  both.  The  Senate 
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exercises  judicial,  executive,  and  leg;islative  functions.  It  tries 
impeachments,  and  its  concurrence  is  necessary  to  trea¬ 
ties,  and  to  the  appointment  of  some  high  otlieers.  The  Repre¬ 
sentatives  have  no  judicial  powers,  nor  any  that  are  strictly  exe¬ 
cutive,  except  that  war  must  be  declared  by  an  Act  of  Congress. 
'I'he  most  important  powers  of  the  two  houses  are  those  w  hich 
enable  them  to  impose  and  collect  taxes,  to  borrow  money,  to 
regulate  commerce,  to  naturalize,  to  grant  patents,  to  create 
national  tribunals,  to  coin  and  regulate  money,  and  punish  for¬ 
gery,  to  fix  the  standard  of  weights  and  measures,  to  raise,  sup¬ 
port,  and  regulate  a  military  and  naval  force,  to  dispose  of  the 
territory  of  the  Tnited  States,  and  to  admit  new  states  into  the 
Union  ;  and  to  make  all  laws  which  may  be  necessary  for  giving 
effect  to  the  powers  granted  by  the  constitution.  The  Repre¬ 
sentatives  sit  for  two  years,  the  Senators  for  six. 

The  President  is  appointed  by  electors  nominated  by  the 
states, — each  state  appointing  a  number  equal  to  its  senators  and 
representatives  in  Congress.  This  is  a  national  arrangement,  as 
it  proportions  the  influence  of  each  state  to  its  population.  New 
York,  having  two  senators  and  thirty-four  representatives,  now 
appoints  thirty-six  electors ;  Delaware,  having  two  senators,  but 
only  one  representative,  only  three.  But  if  no  person  have  a 
majority  of  the  whole  body  of  electors,  the  choice  devolves  on  the 
House  of  Representatives — voting,  however,  not  by  number  but 
by  states,  which  is  of  course  a  compromise  in  favour  of  the  fede¬ 
ral  principle.  The  President  holds  office  for  four  years,  but  is 
re-eligible — is  Commander-in-Chief  of  the  army  and  navy,  repre¬ 
sents  the  Union  in  its  foreign  relations,  makes  treaties,  which 
require,  how’ever,  the  ratification  of  the  Senate,  and  has  a  suspen¬ 
sive  veto  on  all  the  proceedings  of  Congress.  His  great  influ¬ 
ence,  however,  arises  from  his  powers  of  appointing  and  remov¬ 
ing  national  officers.  The  constitution  enables  him  to  nominate 
to  the  high  diplomatic  and  judicial  offices,  but  gives  to  the  Sen¬ 
ate  a  negative,  and  enables  Congress  to  vest  in  him  alone  all 
other  appointments — a  power  which  Congress  has  exercised  so 
liberally,  that  he  now  enjoys  nearly  the  whole  patronage  of  the 
Union.  Still  more  extensive  is  his  power  of  removal.  It  extends' 
not  merely  to  the  offices  within  his  absolute  gift,  but  even  to 
those  as  to  which  the  Senate  has  a  veto ;  and,  as  it  is  not  re¬ 
strained  by  public  opinion,  it  places  the  whole  official  world  at 
his  mercy. 

The  Judicial  power  of  the  United  States  is  vested  in  one  su¬ 
preme  court,  and  in  such  inferior  courts  as  Congress  may  estab¬ 
lish.  The  judges  hold  their  offices  during  good  behaviour— 
nearly  a  solitary  exception  from  the  general  rule.  Their  jurisdic- 
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tiori  extends  to  all  questions  as  to  the  construction  of  the  consti¬ 
tution  ;  to  all  cases  arising  under  the  laws  and  the  treaties  of  the 
United  States  ;  to  all  admiralty  and  maritime  cases  ;  to  controver¬ 
sies  in  which  the  United  States  are  a  party  ;  to  those  between  two 
or  more  states,  between  citizens  of  different  states  and  between  a 
state  of  the  Union,  or  its  citizens  and  foreign  states  or  subjects. 
As  the  constitution  was  originally  adopted,  the  supreme  court 
had  jurisdiction  over  a  state  at  the  suit  of  an  individual — but, 
in  anticipation  perhaps  of  the  expediency  of  repudiation,  this 
power  has  been  repealed. 

Congress  may  propose  amendments  in  the  constitution,  which, 
when  ratified  by  three-fourths  of  the  states,  become  law, — the 
only  exception  being,  that  no  state  shall  be  deprived  of  its  equal 
vote  in  the  Senate.  Lastly,  The  constitution,  and  the  laws  made 
in  pursuance  of  it,  are  the  supreme  law  of  the  land  ;  any  thing  in 
the  constitution  or  laws  of  any  state  notwithstanding.  The 
Aiticles  of  the  constitution  which  we  have  omitted,  and  those 
which  have  been  added  by  amendment,  are  principally  nega¬ 
tive.  The  most  important  are,  that  no  export  duty  shall  be  im¬ 
posed  ;  that  no  state  shall  have  any  foreign  relations,  make  any 
thing  but  gold  or  silver  a  legal  tender,  or  pass  a  law  impairing  the 
obligation  of  contracts ;  that  a  republican  constitution  is  guaran¬ 
teed  to  every  state ;  and  that  all  powers  not  delegated  to  the 
Union,  or  prohibited  to  the  States,  are  reserved  to  the  States  or 
to  the  people. 

The  Articles  of  Union  were  submitted  in  each  state  to  a  con¬ 
vention  of  delegates  chosen  by  the  people,  and  ultimately, 
though  not  without  great  opposition,  assented  to  by  each  con¬ 
vention. 

We  have  already  stated,  that  there  e.xists  in  America  a  large 
party  which  holds  the  constitution,  of  which  we  have  thus  given  an 
outline,  to  be  a  mere  treaty  between  sovereign  states,  and  bind¬ 
ing  therefore  on  each  only  so  far  as  it  is  olwerved  by  the  others ; — 
which  holds  that  each  state  is  entitled  to  judge  for  itself,  whether 
the  acts  of  the  federal  government  are  authorized  by  the  treaty, 
and  is  entitled  to  disobey  them  if  it  believe  them  to  be  not  so 
authorized;  or,  whether  authorized  or  not,  if  it  believes  the  evil 
of  obedience  to  be  greater  than  the  evil  of  resistance; — which  holds 
that  such  resistance  is  not  rebellion,  but  breach  of  treaty, — not 
treason,  but  war,  and  punishable  therefore  by  the  soldier,  not  by 
the  judge. 

From  these  opinions  we  utterly  dissent.  They  appear  to  us 
to  be  consistent  neither  with  the  history,  nor  with  the  provisions 
of  the  Articles  of  Union.  We  have  seen  that  the  inhabitants  of 
the  Union  were  originally  one  people.  That  although  the  culo- 
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nies  declared  themselves  to  be  sovereign  states,  no  state  ever 
dealt  in  that  character  with  foreign  nations ;  that  at  first  they 
recognised  each  other’s  independence,  and  tried  the  experiment 
of  a  confederacy ;  that  the  experiment  was  so  unsuccessful, 
that  it  was  only  through  foreign  assistance,  and  the  almost  in¬ 
credible  folly  of  their  enemy,  that  they  escaped  subjugation 
during  tbe  war,  and  that  after  the  peace  they  were  on  the  brink 
of  anarchy ;  that,  pressed  by  the  existing  evils  of  the  Confederacy, 
and  dreading  still  greater  mischiefs,  they  resolved  to  substitute 
for  it  a  Constitution  ;  and  that  it  was  the  people,  not  the  states,  in 
convention,  not  by  their  legislatures,  which  authorized  its  dele¬ 
gates  to  frame  that  Constitution,  and  which  adopted  it  when 
framed. 

If  from  the  history  of  the  Constitution  we  turn  to  its  text,  we 
find  it  equally  opposed  to  the  supposed  sovereignty  of  the  states. 
The  power  of  amendment  is  inconsistent  with  that  theory.  A 
convention  appointed  by  the  people  of  three-fourths  of  the  states 
may,  with  one  exception,  make  what  alterations  they  think  fit. 
They  cannot  deprive  a  state  of  its  equal  vote  in  the  Senate,  but 
this  is  the  only  limit  to  their  power.  The  people  of  twenty-one 
out  of  the  twenty-six  states  now  constituting  the  Union, — or  of 
thirty  out  of  the  forty  of  which  it  will  soon  be  constituted, — may 
impose  on  the  others  whatever  form  of  government  they  choose. 
They  may  create  a  hereditary  President,  or  abolish  the  office 
altogether ;  they  may  guarantee  to  every  state  aristocratic 
or  monarchical,  instead  of  republican  institutions;  they  may 
establish  privileged  orders,  or  vest  the  central  government  in  a 
single  assembly  elected  annually  by  universal  suffrage ;  they 
may  convert  the  United  States  into  a  monarchy,  an  aristocracy, 
or  a  democracy.  It  is  no  answer  to  this  reasoning  to  say,  that 
no  such  violent  changes  are  likely  to  be  effected.  No  state  that 
is  legally  liable  to  be  thus  affected, — no  state  whose  whole  insti¬ 
tutions  are  at  the  mercy  of  its  neighbours, — is  sovereign  or  inde¬ 
pendent.  And  this  is  the  case  with  every  one  of  the  United 
States.  Nor  is  it  certain  that  important  changes  will  not  be 
made.  One  thing  the  people  of  the  Northern  and  Central  states, 
if  they  acquire  the  requisite  preponderance,  certainly  will  do. 
They  will  destroy  what  the  Southern  states  call  their  domestic 
institutions  ;  or,  if  they  do  not  abolish  slavery  altogether,  will 
treat  it  as  it  was  treated  by  England, — make  its  continuance  so 
troublesome  that  it  will  not  he  worth  preserving. 

Again,  the  powers  of  the  President  are  thoseof  a  monarch,  not  of 
the  chief  of  a  confederacy.  They  far  exceed,  indeed,  those  of  most 
European  monarchs.  'I'he  sovereigns  of  Britain  and  of  France 
have  theoretically  the  power  to  choose  their  own  ministers,  to 
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reject  bills  passed  by  both  houses,  and  to  appoint  and  dismiss 
the  great  majority  of  the  public  officers.  Practically,  each  is 
forced  to  nominate  the  ministers  whom  the  houses  or  the  cham¬ 
bers  point  out  to  him,  to  assent  to  the  bills  which  they  have 
passed,  and  to  allow  all  public  officers,  except  a  few  of  those  who 
come  into  immediate  contact  with  the  Government,  to  retain 
their  places  for  life.  The^  American  President  names  and  re¬ 
tains  his  own  Cabinet,  rejects  any  bills  which  displease  him,  and 
displaces  all  public  officers  whose  continuance  is  inconvenient  to 
him — that  is  to  say,  all  who  do  not  belong  to  bis  party,  all 
whose  places  he  wants  for  his  friends,  and  all  who,  whether 
friends  or  enemies,  do  not  implicitly  obey  him.  Twenty-five 
years  hence,  when  the  wealth  and  population  of  America  will 
be  doubled,  the  President,  if  the  Union,  and  his  powers  and 
patronage  continue,  will  be  the  most  powerful  individual  in  the 
world. 

But  the  provisions  of  the  Articles  of  Union,  which  most  strongly 
give  to  them  a  national  as  opposed  to  a  federal  character,  are  those 
which  create  the  judicial  power.  The  Supreme  Court,  as  the  ulti¬ 
mate  court  of  appeal,  and  the  ultimate  interpreter  of  the  constitu¬ 
tion,  sits  in  judgment  on  all  the  acts  of  the  States.  It  may  set  aside 
their  legislation  as  unconstitutional,  reverse  the  judgments  of  their 
courts,  and  declare  the  acts  of  their  officers  illegal.  Throughout 
the  Union,  its  judges  make  circuits,  and  its  subordinate  district 
courts  are  established.  They  are  not  bound  by  the  laws  of  the 
state  in  which  they  sit;  they  are  not  dependent  on  its  officers  for 
the  execution  of  their  process.  Every  where  they  exercise  over 
the  people  a  national  and  immediate  sovereignty,  before  which 
all  provincial  power  must  bend.  If  the  citizens  of  the  local 
government  of  a  State  think  that  a  district  or  a  circuit  court, 
established  by  Congress,  has  exceeded  its  powers,  their  only  ap¬ 
peal  is  to  the  Supreme  Court.  The  decision  of  that  court  cannot 
be  questioned. 

The  superiority  of  judges,  who  are  appointed  by  the  President 
and  for  life,  over  the  state  judges,  most  of  whom  are  elected  by 
the  people,  and  many  hold  for  short  terms,  or  at  will,  occasions 
a  general  wish  to  resort  to  the  national  courts ;  and  the  provision 
which  gives  them  jurisdiction,  whenever  citizens  of  different 
states  are  parties,  enables  this  to  be  done  in  every  important  case. 
‘  It  is  every  day’spr  actice,’  says  Justice  Story,  ‘  for  a  citizen  of 
‘  one  State  to  remove  to  another  to  become  a  citizen  of  the  lat- 
‘  ter,  in  order  to  enable  him  to  prosecute  suits,  and  assert  inter- 
‘  ests  in  the  courts  of  the  United  States.’* 
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This  is,  perhaps,  a  forced  construction  ;  but  the  jurisdiction 
expressly  and  intentionally  j(iven  to  the  national  courts,  is  deci¬ 
sive  of  the  question.  It  enables  them  to  enforce  obedience  to 
every  lawful  act  of  Congress,  or  of  the  executive  government, 
and  to  decide  w  hat  acts  are  lawful.  Of  this  power  they  can  be 
deprived  only  by  the  authority  which,  in  every  free  country,  must 
be  practically  omnipotent — the  will  of  the  people.  An  Act  of 
Congress  impairing  it  would  be  void  ;  and,  while  it  lasts,  it  cer¬ 
tainly  appears  absurd  that  States,  whose  highest  functionaries 
are  under  the  control  of  a  superior  tribunal,  should  call  them¬ 
selves  sovereign  or  independent. 

The  American  constitution  was  a  compromise.  Its  framers 
gave  to  it  only  a  qualified  approbation.  I'hey  believed  it  to  be 
the  best  which,  in  the  existing  state  of  passions,  prejudices,  and 
interests,  could  be  adopted  and  obeyed  ;  and  they  looked  for¬ 
ward  to  its  working  with  an  anxiety  in  which  fear  was  predomi¬ 
nant.  It  has  on  the  whole  been  successful,  but  it  is  an  unpleasant 
symptom  that  its  success  has  not  been  progressive.  During  the 
period  of  nearly  sixty  years  which  has  passed  since  it  was  con¬ 
structed,  almost  every  country  in  F.nrope  has  changed  its  form 
of  government ;  in  almost  every  country  the  new  constitution 
has  been  altered  from  time  to  time  as  its  defects  became  manifest, 
and  has  been  improved  almost  from  year  to  year.  In  the  British 
Islands,  where  the  apparent  changes  have  been  the  least,  the  real 
changes,  and  the  real  improvements,  have  been  perhaps  the  great¬ 
est.  But  in  the  constitution  of  the  United  States  few  changes 
have  been  made  ;  and  most  of  those  have  been  either  unimportant 
or  mischievous.  To  the  latter  class  belong  the  extensive  powers 
of  appointing  public  officers,  and  the  universal  power  of  removing 
them,  conferred  on  the  President ;  and  the  exemption  of  a  state 
from  being  sued.  The  keystone  is  the  judicial  power — but  this 
is  now  less  powerful  and  less  independent  than  it  appeared  to  be 
in  the  first  years  of  its  institution.  The  decision  that  the  courts 
of  the  United  States  have  no  criminal  jurisdiction  at  common  law, 
has  much  diminished  their  power.  Congress  may  give  to  them, 
and  in  many  cases  has  given  to  them,  extensive  criminal  jurisdic¬ 
tion  ;  but  what  it  has  given  it  can  take  away.  The  independence 
of  all,  except  the  judges  of  the  supreme  court,  has  been  impaired 
by  the  Act  of  Congress  of  1802 ;  which  abolished  many  of  the 
circuit  courts  of  the  United  States,  and  dismissed  the  judges 
without  the  slightest  compensation.  Jefferson,  under  whose  Presi¬ 
dency  this  was  done,  belonged  to  the  party  which  maintains  the 
sovereignty  of  the  States.  That  party  is  instinctively  opposed 
to  the  national  judicature ;  and,  with  the  unscrupulousness  of  the 
party  warfare  of  America,  used  this  tyrannical  means  of  weak¬ 
ening  it. 
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The  Presidential  part  of  the  Constitution  is  perhaps  that  which 
has  least  answered  the  intention  of  its  framers.  That  intention 
was  by  a  system  of  indirect  election  to  vest  the  appointment  in  a 
select  class.  The  result  has  been,  that  the  selection  of  electors 
has  become  a  mere  form.  They  have  no  more  discretion  than 
an  English  Dean  and  Chapter  under  a  contjC  delire.  They  are 
chosen  as  mere  instruments,  pledged  to  nominate  a  given  candi¬ 
date.  In  a  previous  volume,*  we  noticed  the  mischiefs  arising 
from  the  re-eligibility  of  the  President,  coupled  with  his  short 
term  of  odice.  These  are  increased  by  the  enormous  amount  of 
his  patronage,  and  still  more  aggravated  by  the  absolute  power 
of  removal  given  to  him  by  Congress  and  now  uncontrolled  by 
public  opinion.  Every  fourth  year  the  whole  Union  is  convulsed 
by  the  struggle  which  of  the  two  great  parties  shall  have  the 
exclusive  enjoyment  of  the  honours,  powers,  and  emoluments  of 
office.  And  the  interval  is  spent  in  preparations  for  the  contest, 
which  distorts  and  misdirects  the  foreign  and  the  domestic  policy 
both  of  the  Government  and  of  the  Opposition. 

Another  great  defect  in  the  Constitution  is  the  exclusion  from 
Congress  of  all  official  persons.  This  is  an  error  into  which  the 
framers  of  democratic  constitutions  seem  naturally  to  fall.  Their 
jealousy  of  the  executive  leads  them  to  exclude  its  officers  from  a 
seat  among  the  representatives  of  the  people.  To  a  certain  degree 
we  ourselves  suffer  under  it.  The  law  which  vacates  a  seat  in 
the  House  of  Commons  by  the  acceptance  of  office  under  the 
Crown,  and  that  which  declares  the  holders  of  offices  under  the 
Crown,  created  after  the  25th  of  October  1705,  to  be  incapable 
of  sitting,  are  examples.  VVe  evade  these  laws,  partly  by  the  ap¬ 
pointment  of  Peers,  partly  by  creating  offices  held  nominally  not 
under  the  Crown,  but  under  some  other  functionary,  or  under  it 
public  board,  and  partly  by  Acts  of  Parliament  excepting  new 
offices  from  the  statute  of  Anne.  Still,  however,  they  are  the  sources 
of  perpetual  inconvenience.  In  America,  where  these  expedients 
cannot  be  used,  the  mischief  is  felt  in  its  full  force.  The  Presi¬ 
dent  and  his  ministers  escape  the  responsibility  of  having  to  de¬ 
fend  their  measures  in  Congress.  The  members  of  Congress, 
with  no  administrative  functions  to  occupy  their  time, — removed, 
in  the  miserable  straggling  village  to  which  they  are  banished, 
from  their  usual  labours,  and  duties,  and  pleasures, — have  nothing 
to  do  but  to  criticise  in  its  absence  the  measures  of  government. 
They  form  themselves  into  committees,  each  of  which  assumes 
the  supervision  of  some  branch  of  administration.  They  have 
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to  act  on  information,  which  in  many  cases  must  be  imperfect, 
and  under  the  influence  not  only  of  their  own  passions  and  in¬ 
terests,  but  of  the  instructions  of  their  constituents — instructions 
which  a  Senator  flnds  it  diiflcult  to  resist,  and  a  Representative 
impossible.  That  under  such  circumstances  the  atfairs  of  the 
Union  have  been  conducted  as  tolerably  as  they  have  been,  is 
owing’  partly,  without  doubt,  to  the  general  intelligence  of  the 
people,  and  their  long  habits  and  traditions  of  self-government ; 
but  also  partly,  and  perhaps  principally,  to  the  happiness  of  their 
position,  in  a  vast  territory  far  exceeding  their  wants,  though 
apparently  not  their  desires  ;  with  neighbours  only  on  the  South 
and  the  North, — the  first  incapable  of  resistance,  and  the  second 
anxious  only  for  peace  and  commercial  intercourse.  With  such 
advantages,  it  is  difficult,  as  M.  de  Tocqueville  has  well  remark¬ 
ed,  to  commit  irreparable  mistakes. 


Art.  VII. — A  Supplement  to  Hume's  Commentaries  on  the  Laxv 

of  Scotland  respecting  Crimes.  By  Benjamin  Roueut  Beli., 

Esq.,  Advocate.  Edinburgh  :  1844. 

^I'^ais  is  a  very  useful  addition  to  the  great  work  of  the  late 
Mr  Baron  Hume.  That  work  was  first  published  in  1797, 
and  was  carried  on  by  the  author,  in  two  successive  editions,  till 
the  year  1829.  Mr  Bell  has  now  continued  it,  by  these  supple¬ 
mentary  notes,  till  the  year  1844.  In  doing  so,  he  has  had  to 
make  himself  master  of  the  whole  proceedings  of  the  supreme 
and  of  the  circuit  courts,  and  of  all  the  statutory  and  other 
changes  upon  our  criminal  practice,  during  the  last  fifteen  years; 
and  to  compare  kindred  cases,  to  reconcile  or  point  out  contra¬ 
dictions,  and  to  clear  obscurities.  He  has  discharged  these 
duties  of  a  legal  annotator  very  creditably — interfusing  all  his 
details  with  pertinent  remarks — given  in  a  style,  both  of  writing 
and  of  thinking,  marked  by  the  plain  distinctness  befitting  legal 
statement.  He  has  the  rare  merit  of  never  being  too  long;  and, 
indeed,  is  occasionally  rather  too  short.  But,  on  the  whole,  he 
has  performed  his  task  with  considerate  industry  and  judgment ; 
and  has  produced  a  Supplement  indispensable  to  all  consulters 
of  the  original  work. 

U’hat  work  has  proved,  and  will  probably  long  continue,  of 
literally  incalculable  practical  usefulness.  Prior  to  its  appear¬ 
ance,  almost  every  thing  connected  with  our  criminal  proceed¬ 
ings  was  involved  in  great  obscurity.  There  was  no  proper 
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book  on  the  subject.  The  short  and  antiquated  ‘  Laws  and  Cus- 
‘  toms  of  Scotland  in  Matters  Criminal,’  by  Sir  George  Mac¬ 
kenzie  ;  the  solitary,  and  not  well-considered,  chapter  on  Crimes 
by  Erskine,  in  his  admirable  ‘  Civil  Institute  and  the  insigni¬ 
ficant  ‘  Institute  of  the  Criminal  Law’  by  Forbes  —  which 
were  our  only  Manuals,  were  not  only  imperfect,  but,  even  to 
the  extent  they  went,  were  quite  unsuited  for  business.  Criminal 
cases  had  not  begun  to  be  regularly  reported.  And,  above  all, 
the  records  of  the  court,  where  alone  the  proceedings  were  to  be 
truly  found,  were  so  ill  kept,  so  ill  indexed,  and  in  such  general 
disorder,  as  to  be  nearly  inaccessible  even  to  the  antiquarian.  In 
this  situation,  though  a  system  of  law  existed,  it  lay  something 
like  the  statue  in  the  quarry.  Tradition — understanding — offi¬ 
cial  experience — all  called  into  action  upon  the  excitement  of 
some  difficulty ;  these  were  the  authorities  on  which  too  much 
depended.  Every  thing  Mas  a  mystery. 

Hume  carried  the  torch  into  all  the  recesses  of  actual  practice. 
He  not  only  made  himself  familiar  with  all  the  scattered  matter 
that  had  been  published,  though  much  of  it  lay  hid  in  places  not 
commonly  explored;  but  he  was  the  very  first  who  went  systema¬ 
tically  to  the  records,  and  filtered  these  fountain-heads.  Macken¬ 
zie  and  Erskine  had  sketched  a  good  arrangement,  upon  which, 
however,  he  improved.  It  includes  the  whole  subject — both  the 
Law  of  Crimes,  and  of  the  Forms  and  Proceedings  for  their  in¬ 
vestigation  and  trial.  The  explanation  of  practice  being  his 
chief  object,  he  never  (or  at  least  far  too  rarely)  withdraws  his 
eye  from  the  actual  business  of  the  court ;  and  therefore  fixes 
and  illustrates  every  point  by  positive  authority.  The  result 
was,  that,  in  as  far  as  ordinary  practice  was  concerned,  he  at 
once  changed  night  into  day.  Few  Institutional  writers  have 
ever  done  more  towards  the  elucidation  of  any  department  of 
practical  law.  Those  who  only  live  now,  in  the  familiar  enjoy¬ 
ment  of  the  light  which  he  diffused,  cannot  properly  appreciate 
the  value  of  his  exertidns.  For  above  forty  years  he  has  been 
the  relief  and  the  guide  of  all  Judges  and  Counsel  acting  within 
his  sphere ;  insomuch,  that  there  is  probably  not  one  of  them 
who,  if  called  to  act  now,  under  an  extinction  of  all  that  Hume 
has  produced,  would  not  feel  like  a  person  who  was  required  to 
see,  after  the  windows  he  had  been  accustomed  to  trust  to  had 
been  suddenly  closed. 

And  his  light  is  not  only  clear,  but,  in  general,  it  is  remark¬ 
ably  correct.  There  is  only  one  important  subject — that  of  sedi¬ 
tion  and  its  punishment — on  which  there  has  always  been  a 
decided  division  of  opinion  among  lawyers  as  to  the  soundness 
of  his  doctrines.  This  is  a  matter  into  which  it  would  be  useless 
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to  enter,  unless  it  were  done  thoroughly  and  accurately.  We  have 
no  space  for  that  at  present,  and  no  occasion ;  especially  as  the 
power  of  transporting  for  fourteen  years,  or  for  life,  for  which 
he  contends,  and  this  even  in  the  case  of  a  first  conviction,  if 
ever  it  existed,  has  been  taken  away  by  statute.  But  the  fact 
undoubtedly  is,  that  his  views  on  this  subject  have  always  been 
resolutely  resisted  by  very  competent  judges  ;  and  probably  each 
succeeding  generation  will  be  more  against  him  than  that  which 
preceded  it.  The  only  conclusion  w'e  draw  from  this  is,  that, 
in  our  present  estimate  of  his  merits  as  a  legal  instructor,  this 
chapter  must  be  deducted. 

And,  though  invaluable  in  all  other  chapters  as  a  practical 
book,  the  work,  in  other  views,  has  very  serious  defects. 

The  style  has  most  of  the  faults,  except  perhaps  obscurity, 
that  a  bad  style  can  be  disfigured  by.  It  is  weak,  heavy,  and 
inelegant ;  with  little  of  the  clear  precision  proper  for  legal 
exposition  ;  and,  though  expressing  the  thoughts  of  a  man  of 
literature  and  intelligence,  conveying  the  impression  of  neither 
expressly;  while  it  is  at  the  time  encumbered  by  a  ludicrous  air 
of  sage,  ponderous,  formality.  It  is  a  style  quite  solitary  among 
the  legal  writers  of  Scotland.  Its  invention  must  have  cost  great 
labour  to  one  accustomed  to  the  weighty,  though  sometimes  in¬ 
explicit  diction  of  Stair,  and  to  the  clear,  sensible,  brevity  of 
Erskine. 

There  is  in  his  Commentaries  a  total  absence  of  every  thing 
savouring  of  philosophy  or  general  principle.  Indeed,  every 
thing  of  the  kind  is  expressly  abjured.  ‘  The  main  bent  and  scope 
*  of  my  undertaking,’  is  merely  ‘  to  initiate  the  young  lawyer  in 
‘  the  elements  of  our  criminal  practice' — {Introd.)  *  1  have  no 
‘  intention  of  bringing  forward  a  philosophical  treatise  of  criminal 
‘  jurisprudence.’ — {Ibid.)  He  was  much  more  usefully  employed. 
But,  without  bringing  forward  a  general  philosophical  treatise, 
the  practical  elements  of  the  law  of  a  single  country  may  be 
treated  philosophically.  In  unfolding  the  legal  polity  of  any 
one  people,  nothing  is  more  in  the  way,  or  more  useful,  than  to 
glance  at  foreign  analogies;  or  to  call  in,  as  did  the  greatest  of 
our  Institutionists,  Stair,  the  aid  of  those  natural  and  universal 
principles  of  justice  and  reason,  into  which  so  large  a  portion 
of  all  law,  but  especially  of  all  criminal  law',  resolves.  This,  it 
might  have  been  thought,  would  have  been  peculiarly  tempting 
to  a”  author  who  was  evoking  an  entire  system,  and  had  the 
whole  field  fresh  before  him.  But  these  Commentaries  may  be 
read  without  its  being  discovered,  except  by  two  or  three  slight 
references  to  England,  that  any  other  civilized  people  had  a 
scheme  of  delinquency  and  punishment;  or  that  any  enlightened 


181G.  Scottish  CriminalJurisprudtnce  and  Procedure.  199 


men  had  ever  discoursed  on  the  principles  of  penal  law.  Very- 
likely  the  rules  given  as  those  of  the  law  of  Scotland,  would  at 
last  iiave  been  the  same  as  they  are  in  the  Commentaries ;  but 
they  would  have  rested  on  a  more  solid  basis,  and  the  introduc¬ 
tion  of  liberal  matter  would  have  strengthened  and  dignified  the 
-M'hole  work. 

A  deeper  imperfection  is  probably  to  be  ascribed,  in  part,  to 
the  character  of  the  period  when  the  work  .was  in  the  author’s 
mind.  It  was  composed'amid  the  terrors  and  panic  of  the  Re¬ 
volution  in  France,  when  abhorrence  of  change  was  almost 
the  only  recognised  public  virtue.  To  propose  an  improvement 
was  to  admit  a  defect ;  and,  as  this  indicated  innovation,  all  such 
admissions  were  denounced.  The  learned  Commentator  was 
attached  to  the  party  of  which  this  was  then  the  creed,  or  the 
policy.  The  criminal  law  of  Scotland,  moreover,  had  suffered 
under  parliamentary  discussion,  arising  out  of  recent  political 
trials ;  and  the  author  avows  that  he  had  hastened  his  publica¬ 
tion,  from  ‘  the  desire  of  rescuing  the  law  of  his  native  country 

*  from  that  state  of  declension,  in  the  esteem  of  some  part  of  the 

*  public,  into  which,  of  late  years,  it  seems  to  have  been  falling.’ 
— {Inlrod.)  A  most  commendable  object  certainly ;  but  one 
that,  in  the  circumstances,  tended  to  aggravate  an  apparent  de¬ 
termination  to  see  nothing  wrong  in  any  part  of  our  system.  It 
needed  have  been  no  shame  to  a  country  still  shaking  from  the 
disorders  of  barbarism  and  tyranny,  that  its  law,  never  before 
systematized,  should  be  imperfect.  But  no  one  imperfection  is 
acknowledged  in  these  Commentaries.  Consequently  there  can 
be  no  change  recommended.  We  cannot  recollect  one  single 
suggestion  in  the  whole  work  for  the  improvement  of  the  law. 
Indeed,  all  such  suggestions  are  eschewed.  *  Neither  have  I  any 

*  intention  of  turning  censor  on  our  practice,  and  of  suggesting 

*  changes  and  reformations  which  might  Jit  it  to  some  standard  of 

*  higher  perfection  than  our  forefathers  had  in  view.' — {Introd.) 
Hence  it  is  not  merely  stated  what  the  law  is ;  but  the  law,  as 
thus  stated,  is  upheld  as  wise,  with  an  uniformity  of  praise  to 
which  nothing  human  is  ever  entitled. 

Take  an  example.  There  is  nothing  now  to  hinder  juries 
from  delivering  verdicts  by  the  lips  of  their  foreman  ;  nor  is  it 
deemed  improper,  but  exactly  the  reverse,  in  the  court,  if  a  ver¬ 
dict  happens  to  be  inapplicable  or  obscure,  to  point  this  out,  and 
to  try  to  get  the  defect  removed.  But  when  Hume  first  pub¬ 
lished,  the  law  was,  that  all  our  verdicts  must  be  in  writing. 
They  were  made  up  in  this  form.  ‘  The  above  assize  having 

*  enclosed,  and  having  chosen  A  B  to  be  their  chancellor  (fore- 

*  man),  and  C  D  to  be  their  clerk,  and  having  considered 
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*  the  criminal  libel  raised  and  pursued  at  the  instance  of  her 
‘  Majesty’s  advocate  against  E  F,  panel,  the  interlocutor  of  rele- 

*  vancy  thereon,  the  proof  adduced  on  behalf  of  the  prosecutor, 

‘  and  the  proof  in  exculpation,  they  all  in  one  voice  find  the  said 
‘  panel  guilty  ;  in  testimony  whereof,  these  presents  are  signed  in 
‘  the  presence,  and  by  their  authority,  by  the  said  A  B  and  C  D.' 
This  Writ  was  sealed,  delivered  in  open  court,  and  recorded, 
and  it  formed  the  only  attainable  communication  of  the  jury’s 
opinion.  Except  in  the  case  of  a  few  extravagant  clerical  blun¬ 
ders,  corrected  by  the  whole  jury  on  the  spot,  all  errors  in  this 
nonsensical  form  remained,  incorrigibly,  parts  of  the  verdict;  and 
the  court  could  not  say  a  word,  but  had  only  to  receive  and  to 
act  upon  the  verdict  as  written.  There  were  probably  good  rea¬ 
sons  for  all  this  tedious  and  dangerous  formality  in  ancient,  dis¬ 
orderly  times,  when  tricks  upon  juries  and  verdicts  were  possible. 
But  these  reasons  had  all  vanished  long  before  the  date  of  this 
work ;  and  there  was  scarcely  a  thinking  man  who  did  not  fret 
and  sneer  at  the  awkward  form  they  had  left.  Hence  written 
verdicts  were  dispensed  with  by  a  statute  passed  in  1814,  which 
proceeds  on  a  preamble  amounting  in  substance  to  this,  that  they 
were  nuisances. 

But  Hume,  instead  of  looking  forward  to  some  such  certain 
and  speedy  result,  states  what  the  law  then  was,  without  any 
remark  on  its  awkwardness ;  and  then,  in  that  extraordinary 
introduction,  where  he  selects  many  of  the  plainest  defects  of 
our  law  as  topics  for  eulogy,  he  not  only  praises  the  written 
verdicts,  but,  with  no  want  of  boldness  certainly,  puts  his  com¬ 
mendation  upon  the  very  circumstances  that  made  the  legisla¬ 
ture  join  the  public  in  condemning  them.  ‘  The  decision  of  the 

*  assize  is  transmitted  to  the  court  through  the  medium  of  the 
‘  written  verdict  alone,  wherein,  if  there  be  any  thing  obscure, 
‘  defective,  nay,  contradictory  even,  or  unintelligible,  still  it  cannot 
‘  be  explained,  supplied,  or  amended  by  the  assize  in  court  on  the 
‘question  or  suggestion  of  the  judges;  neither  can  the  judge 
‘  re-enclose  them  privately,  to  reconsider  and  correct  their  ver- 
‘  diet  for  themselves.  It  must  be  taken  from  them  as  it  is,  with 

*  all  its  imperfections,  how  gross  soever,  on  its  head,  and  receive 

*  the  judgment  of  the  court,  without  regard  to  the  prejudicial 

*  consequences  which  may  sometimes  attend  such  an  issue  of  the 
‘  trial'  *  This  is  the  statement  of  the  law,  and  here  is  the 
criticism  on  its  policy.  He  selects  this  point  as  one  of  those  on 
which  he  holds  that  Scotland  is  entitled  to  plume  itself  as  supe- 


*  Vol.  ii.  p.  413  ;  edit.  1819. 
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nor  to  England  ; — ‘  Notice  may  also  be  taken  of  the  jealousy 

*  which  actuates  our  custom,  of  all  intercourse  between  the 

*  judge  and  the  jury,  insomuch  that  the  written  verdict,  once 
‘  delivered  into  court,  cannot  on  any  pretence  be  retracted,  or 

*  even  amended  or  explained,  but  must  be  received  and  taken 

*  with  all  its  imperfections,  how  glaring  soever,  on  its  head.  An 
‘  English  jury,  on  the  contrary,  are  conversed  with,  re-enclosed, 

*  questioned,  and  instructed  by  the  court,  without  any  manner  of 
‘  restraint.' — {Introd.) 

We  have  explained  this  example  fully,  not  because  it  is  by 
any  means  the  most  important — for  it  is  now  of  no  importance 
whatever — but  because  it  happens  to  be  clear.  It  is  a  good 
illustration  of  what  we  mean.  A  great  many  fully  as  strong,  and 
of  far  greater  consequence,  might  be  stated.  The  time  is  fast 
approaching,  if  indeed  it  be  not  already  come,  when  it  must  ap¬ 
pear  absolutely  incredible  that  the  author  of  such  a  work  should 
not  have  one  word  of  objection  to  state,  even  to  the  unchecked 
nomination  of  all  juries  by  the  presiding  judge,  unaided  by  any 
peremptory  challenge — the  clearest  and  the  grossest  vice  in  our 
former  practice.  Parliament  has  since  swept  away  many  of 
these  blemishes ;  with  the  entire  approbation  of  the  public,  and 
to  the  relief  of  the  court  and  the  great  furtherance  of  justice.  It 
is  to  be  lamented,  for  his  own  sake,  that  such  a  Commentator  did 
not  permit  himself  to  anticipate  the  inevitable  verdict  of  a  coming 
age ;  and  to  add  to  the  merit  of  telling  what  the  law  is,  the  still 
higher  merit  of  pointing  out  what  it  ought  to  be.  If  the  sug¬ 
gestion  of  improvement  was  not  within  his  plan,  the  frailty  of 
blindness  to  imperfections  might  at  least  have  been  avoided. 
He  might,  if  he  chose,  have  stated  the  actual  law,  and  there 
stopped  ;  but  he  has  given  his  sanction  to  defects,  in  any  attempt 
to  remove  which,  his  authority  in  their  behalf  is  always  set  up 
as  a  formidable  obstacle.  Yet  the  truth  is,  that  while  no  one’s 
opinion  upon  matters  of  mere  practice  is  even  yet  entitled  to  so 
much  weight,  no  one’s  opinion  upon  the  policy  or  amendment  of 
the  law  is  entitled  to  less. 

Thinking  of  these  matters  has  recalled  a  view  which  we  indi¬ 
cated  above  fifteen  years  ago,*  of  the  frequent  superiority  of  the 
law  of  Scotland  to  that  of  England  in  practical  sense  and  ra¬ 
tional  equity.  It  is  very  difficult  to  institute  any  general  com¬ 
parison  of  the  merits  of  the  laws  of  two  countries,  because  the 
code  that  may  justly  be  deemed  the  best  on  what  are  thought 
general  principles,  may  be  the  worst  for  the  particular  people. 


*  See  ibis  Journal,  April  1830.  Vol.  li.  p.  124. 
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The  only  satisfactory  comparison  is  on  points  of  importance  on 
which  each  has  the  same  object.  Where  the  one  people  is  ge¬ 
nerally  in  advance  of  the  other,  on  this  common  ground,  and 
especially  when  this  is  attested  by  the  one  trying  to  get  up  to 
the  other,  and  by  tlie  very  same  ruts,  the  conclusion  is  plain. 
Tried  by  this  test,  we  still  think  the  balance  clearly  in  favour  of 
the  northern  part  of  the  island  ;  and  that,  if  it  were  put  to  any 
wise  neutral  jurist  to  say  which  law  be  would  give  to  a  third 
nation,  he  would  not  transplant  that  of  England. 

Some  very  striking  evidence  in  favour  of  this  opinion  has  been 
furnished  by  the  recent  course  of  legal  reform  in  England  itself. 
These  reforms  have  been  very  extensive — greater,  probably,  with¬ 
in  these  twenty  years  than  for  centuries  before ;  and  they  have 
generally  followed  on  the  recommendations  of  candid  and  intel¬ 
ligent  men,  who  had  been  appointed  to  enquire  and  to  Report, 
and  whose  conduct,  (by  the  way,) — they  being  mostly  of  the  pro¬ 
fession  of  the  law, — affords,  like  that  of  their  brethren  in  Scot¬ 
land,  a  series  of  triumphant  refutations  of  the  groundless  and 
vulgar  imputation  against  lawyers,  that,  being  interested  in  the 
perpetuation  of  legal  abuses,  they  can  never  be  relied  on  as  will- 
iiig  legal  reformers.  Now  the  improvements  thus  introduced, 
or  recommended,  in  England,  amount,  in  a  really  surprising 
number  of  instances,  to  little  else  than  to  an  approximation  to 
the  law  of  Scotland.  Not  that  the  law  of  Scotland  has  been 
often  avowedly  taken  as  the  type ;  on  the  contrary,  nothing  is 
more  curious  than  the  composure  with  which  all  allusion  to 
this  law,  even  when  it  is  copied,  is  avoided.  Nevertheless,  not 
being  able  to  reject  what  was  right,  merely  because  it  was 
Scotch,  the  English  reformers  have  been  driven  to  do  from  ne¬ 
cessity  what  we  have  been  long  doing  from  choice. 

We  have  no  space  here  to  do  more  than  to  state  this  general 
fact.  To  prove  it,  would  require  a  full  and  minute  detail  of  the 
English  amendments,  one  by  one,  with  the  corresponding  prac¬ 
tices  in  the  law'  of  Scotland.  This  would  be  the  subject  of  a 
most  curious  and  useful  work,  or  rather  it  ought  to  pervade  an 
exposition  of  the  differences  between  the  laws  of  the  two  countries 
— a  work  which,  considering  the  intercourse  now  existing  between 
the  kingdoms,  and  the  appellate  jurisdiction  of  English  lawyers, 
with  their  unavoidable  English  leanings,  over  Scotch  causes,  it 
is  surprising  has  never  yet  appeared.  But  we  can  confidently 
state  this — that  no  one  can  study  the  English  Reports  and  Sta¬ 
tutes,  with  a  view  to  Scotch  analogies,  without  being  satisfied 
that,  in  a  large  majority  of  cases,  the  evil  to  be  rectified  in  Eng¬ 
land  does  not  exist  in  Scotland,  and  that  the  English  remedy 
resolves  into  a  reduction  of  their  law  i  ito  ours.  The  recent 
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amendments  of  the  law  of  England,  though  not  the  best,  are 
the  most  palpable,  of  the  trophies  of  the  law  of  Scotland. 

And  though  our  southern  friends  be  justly  proud  of  tlieir 
criminal  law,  this  is  the  department  in  which  the  law  of  Scotland 
has  the  least  reason  to  shrink  from  comparison.  We  have  bor¬ 
rowed  some  of  their  principles  ;  but  we  have  given  stmiething  in 
return,  and  think  that  a  good  deal  more  might  be  borrowed. 
How  much  was  it  owing  to  the  immemorial  and  successful  prac¬ 
tice  of  Scotland,  that  the  people  of  England  obtained  the  recent 
and  reluctant  concession  of  prisoners  being  allowed,  as  well  as 
prosecutors,  to  address  juries  by  their  counsel?  An  English 
reformer,  examining  the  criminal  system  of  Scotland,  will  find 
the  preparatory  investigation  of  suspected  guilt  so  conducted, 
as  to  make  it  absolutely  impossible  that  a  prisoner  should  be 
obliged  to  go  to  trial,  only  after  his  supposed  crime  had  been 
performed,  probably  before  the  witnesses  and  jurymen,  on  the 
public  stage.  He  will  hud  an  easy  expedient  for  avoiding  the 
harshness  of  hurrying  an  accused  man,  at  once,  from  the  grand 
to  the  petty  jury — that  is,  of  actually  trying  him  without  giving 
him  more  than  a  few  minutes’  notice  that  he  is  certainly  to  be 
then  tried.  He  will  hnd  a  scheme  of  very  simple  forms  and 
checks,  under  which  the  blunders  that  distinguished  the  cases 
of  Frost  and  O’Connell  could  scarcely,  if  even  possibly,  have 
occurred.  He  will  hnd  in  the  institution  of  Public  Prosecutor, 
duly  assisted  by  subordinate  oiheers, — but  the  constitutional  re- 
spouaibility  resting  upon  himself, — an  effectual  remedy  for  the 
gross  and  countless  evils  of  viewing  crimes  as  offences  against 
the  individual  injured,  and  of  either  exaggerating  his  sufferings 
by  compelling  him  to  come  forward  for  behoof  of  the  community, 
in  the  inconsistent  characters  of  accuser  and  witness,  or  of  leaving 
it  to  depend  upon  his  good-nature  whether  there  shall  be  any  pro¬ 
secution  at  all  or  not.  And  he  will  not  6nd  any  thing  approach¬ 
ing  the  comic  scrupulousness  of  a  legal  system  at  once  so  precise 
and  so  narrow,  that  a  malicious  mischief-doer  who  smashes  a 
matchless  vase,  can  only  be  punished  for  breaking  the  glass  that 
covered  it. 

It  is,  perhaps,  in  the  department  of  the  public  accuser,  that, 
for  England,  the  most  necessary,  and  the  least  doubtful,  in¬ 
struction  might  be  reaped.  There  is  no  part  of  the  Scottish 
system  more  admirable,  or  in  general  more  admirably  worked. 
Where  any  thing  obstructs  the  prevailing  impartiality  of  his 
office,  such  as  party  spirit,  the  public  prosecutor’s  privileges  may 
certainly  be  abused ;  though  in  modern  times  not  without 
danger  to  himself.  But,  deducting  such  rare  accidents,  this  de¬ 
partment  of  public  justice  is  performed  so  well,  and  operates  so 
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fairly  and  efficaciously,  that  it  exhibits  the  conclusive  practical 
example  of  the  superiority  of  public  over  private  accusations, 
for  the  repression  of  guilt,  or  the  protection  of  suspected  inno¬ 
cence.  We  cannot  at  present  explain  the  principles  or  machinery 
by  which  the  office  works.  But  some  of  its  daily  results  may 
be  stated  in  a  very  few  words. 

The  ordinary,  and  necessary,  evils  of  any  scheme  of  private 
prosecution,  are,  that  offences  are  not  complaimed  of, — that, 
when  complaints  are  made,  they  are  so  often  groundless,  cr  so  ill 
supported  by  evidence,  that  many  who  are  accused,  and  long 
imprisoned,  are  never  tried, — and  that  of  those  tried,  too  large  a 
proportion  are  acquitted, — a  fact  implying  too  free  accusation, 
or  too  little  preparation  for  trial.  Now,  without  professing  any 
thing  like  absolute  accuracy,  we  are  pretty  contident  that  we 
may  give  the  following  as  not  far  from  the  ordinary  state  of  the 
facts  in  Scotland. 

1.  How  many  offences  go  unnoticed,  can  never  be  known  ex¬ 
actly;  but,  most  certainly,  their  doing  so  in  any  undue  propor¬ 
tions  is  not  an  evil  that  prevails  in  this  country.  The  interest 
which  the  provincial  accusers  have  in  the  investigation  of  supposed 
guilt,  makes  the  opposite  objection,  of  rash  accusation,  far  more 
plausible.  2.  Of  every  hundred  persons  committed  by  the  ma¬ 
gistrates  for  trial,  about  (we  should  suppose)  ninety  are  actually 
tried.  3.  The  ten  who  are  not  tried,  instead  of  being  left  in 
prison,  or  held  to  bail,  till  some  periodical  jail-delivery  comes 
round,  are  generally  liberated,  by  directions  of  Crown  counsel, 
in  a  very  few  days.  4.  Of  the  ninety  tried,  about  eighty-five 
are  nearly  certain  of  conviction.  These  calculations  may  pos¬ 
sibly  be  a  little  incorrect,  though  in  what  direction  we  are  not 
aware ;  but  we  are  tolerably  sure  that,  on  the  whole,  about 
eighty  or  eighty-five  out  of  every  hundred  persons  committed, 
are  convicted.  We  do  not  include  summary  or  police  convic¬ 
tions,  which  are  not  under  the  public  prosecutor’s  direction. 
This  is  no  ill-working  system. 

Except  in  cases  of  high  treason,  where  the  law  of  England  pre¬ 
vails,  Scotland  has  no  grand  juries.  Twenty-one  years  ago,  a 
view  was  given  in  this  Journal,*  the  general  tendency  of  which, 
though  not  without  doubts,  was  in  favour  of  the  introduction  of 
that  institution  into  this  country.  We  are  now  satisfied  that  this 
view  was  erroneous ;  and  we  are  confident  that,  besides  being  nearly 
impracticable,  grand  juries  would  be  not  merely  useless,  but  a  very 
serious  evil,  in  Scotland.  We  need  not  enter  into  any  explanation 
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of  the  grounds  of  our  present  opinion  ;  there  being  no  chance  at 
present  of  any  attempt  being  made  to  extend  that  institution  to 
this  quarter  of  the  Empire.  It  is  sufficient  to  mention  our  gene¬ 
ral  idea,  which  formerly  was,  and  now  is  this  : — Laying  aside 
theory,  and  fancy,  and  the  delusion  of  old  names,  and  the  con¬ 
stitutional  poetry  of  the  matter,  there  is  no  real  use  of  grand 
juries  even  in  England,  except  as  a  protection  against  the  grie¬ 
vances  of  private  prosecution.  They  interpose  a  check  between 
innocence  and  unjust  accusation.  But  they  do  this  merely  by 
correcting,  or  defeating,  the  ignorance  or  intemperance  of  ac¬ 
cusation,  prompted  and  inflamed  by  the  excitement  of  personal 
injury.  The  very  small  extent  to  which  they  can  operate  in  this 
way,  may  be  seen  in  the  single  fact,  that  the  grand  juries  of 
England  can  never  hear  more  than  the  accuser’s  side  of  the  case. 
But  where  crimes  are  looked  after  by  responsible  public  officers, 
the  object  of  whose  inquiry  is  truth,  and  to  whom  the  story  of 
the  accused  is  just  as  important  as  that  of  the  accuser,  the  uses 
of  this  check  are  entirely  superseded.  There  may  possibly  be 
a  grand  political  case,  now  and  then,  once  in  half  a  century 
perhaps, — when  those  to  whose  imaginations  ancient  forms  are 
dear,  may  sigh  for  the  grand  jury.  But  for  the  million  of  cases, 
this  institution  is  of  no  use  where  the  criminal  department  is  not 
a  field  for  the  carelessness,  or  malice,  or  caprices,  of  private  pro¬ 
secution. 

It  has  never  been  so  in  Scotland.  It  cannot  be  denied  that 
the  absence  of  free  political  privileges  and  habits  has  occasionally 
enabled  our  public  accuser  to  do  injustice.  But  while  this  state 
of  things  lusted,  it  is  obvious  that  the  people  could  have  derived 
little  or  no  protection  from  grand  juries ;  because  the  public 
apathy  or  helplessness  that  tempts  a  public  prosecutor  to  try 
oppression,  makes  all  kinds  of  juries  dependent.  In  a  debased 
country,  grand  juries  only  enable  power  to  practise  oppression 
under  safer  forms.  In  such  a  country,  it  is  better  to  let  the  ac¬ 
cusing  officer  stand  out  alone,  and  act  on  his  own  responsibility. 
So  long  as  Scotland  had  no  practical  native  representation  in 
Parliament,  this  responsibility,  though  always  far  from  nominal, 
was  necessarily  slighter  than  what  was  desirable.  But  now, 
that  this  all-pervading  defect  has  been  corrected,  and  kindred 
institutions  have  been  improved,  and  the  public  character  of  the 
middle  classes  has  been  elevated,  it  is  sufficient.  This  being  the 
case,  the  people  do  not  require  the  awkward  intervention  of  grand 
juries  to  shield  them  ;  and  in  no  other  view  is  the  absence  of  this 
institution,  with  its  manifold  incumbrances,  any  imperfection  in 
our  system. 

Nevertheless,  our  criminal  law  has  its  blots— all  material,  and 
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one  vital.  Those  who  care  not  for  these  matters,  and  who  dream 
that  evils  can  be  upheld  or  concealed  by  eulogising  the  excel¬ 
lences  that  happen  to  attend  them,  will  do  nothing  to  remove 
them.  Others,  who  take  an  interest  in  the  improvement  of  the 
law,  and  hold  an  evil  to  be  only  so  much  the  worse  in  proportion 
to  the  good  that  it  impairs,  will  deem  it  their  duty  to  urge  every 
amendment  that  may  tend  to  perfect  what  they  admire.  We 
shall  therefore  specify  a  few  of  these  imperfections ;  selecting 
those  only  which,  not  being  connected  with  any  matters  of  ex¬ 
isting  contention,  have  a  chance  of  being  fairly  considered  ;  and 
are  at  the  same  time  so  perfectly  clear,  that  it  is  very  difficult  for 
any  one,  who  exercises  his  reason  alone,  to  defend  them. 

I.  It  is  always  boasted  of  as  a  legal  presumption,  that  a  pri¬ 
soner  not  proved  to  be  guilty,  is  to  be  held  innocent.  Hence, 
guilty  or  not  guilty,  are  the  only  two  general  verdicts  known 
under  the  English  law.  But  in  Scotland  there  are  three — guilty, 
not  guilty,  and  not  proven.  In  both  of  the  last  two  cases,  the 
prisoner  is  acquitted ;  but  with  a  very  material  distinction.  Not 
Guilty  means,  that  the  jury  have  no  doubt,  either  of  positive  in¬ 
nocence,  or  at  least  that  there  has  been  a  clear  failure  in  the 
evidence  of  guilt.  Not  Proven  meatis,  that  while  the  jury  are  not 
satisfied  with  the  evidence  of  guilt,  neither  are  they  satisfied  of  the 
prisoner’s  innocence.  In  this  situation,  while  their  legal  con¬ 
sciences  will  not  allow  them  to  say  that  he  is  guilty,  their  moral 
consciences  will  as  little  allow  them  to  say  that  he  is  not  guilty ; 
so  they  escape  all  difficulty  by  only  saying  that  bis  guilt,  though 
they  suspect  it,  has  not  been  proved.  This  is  what  is  called 
*  dismissing  him  tcith  a  mark*  And  a  pretty  black  mark  it  is. 
It  disgraces  the  acquitted  man  ;  and,  practically,  is  fatal  to  what¬ 
ever  character  or  hopes  he  may  have.  This  is  its  effect,  and  it 
is  generally  the  intention.  He  is  restored  to  society — but  stig¬ 
matized.  Not  perhaps  stigmatized  by  the  story,  but  by  the- 
verdict. 

There  are  different  accounts  of  the  origin  of  this  confusion  of 
legal  duty  with  private  suspicion.  The  most  probable  is  that 
which  refers  it  to  the  ancient  intrusion  of  religion  into  all  the 
affairs  of  life.  Assizers  took  the  occasion  of  their  acting  as 
jurors,  to  act  as  churchmen. 

But  whatever  its  origin  may  be,  need  the  practice  be  con¬ 
tinued  ?  It  is  against  principle.  It  tempts  jurymen  not  to  look 
steadily  at  the  evidence,  and  to  give  it  its  correct  result ;  but  to 
speculate  about  the  possibility  of  soothing  their  consciences,  or 
their  feelings,  by  neither  convicting  nor  acquitting,  but  steering 
between  the  two.  Instead  of  leaving  society  to  form  itsopiniorv 
of  an  acquitted  prisoner’s  real  guilt  or  innocence  from  the  evi- 
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dence,  it  withdraws  society  from  the  evidence,  and  gives  it  the 
opinion  of  the  jury  to  rely  upon.  And,  above  all,  it  is  most  un- 

J'ust  towards  the  accused,  who  comes  into  court  prepared  to  meet 
lis  particular  accuser;  and  having  defeated  him  on  the  only 
charge  preferred,  finds  himself  ruined  by  an  injurious  doubt; 
which  he  had  no  other  warning  to  guard  against,  than  his  gene¬ 
ral  knowledge  of  the  possibility  that  such  a  doubt  might  be  ex¬ 
pressed.  An^l  the  extent  of  his  risk  may  be  judged  of  by  this 
fact,  that  Juries  always  may,  and  sometimes  do,  persist  in  a  ver¬ 
dict  of  Not  proven,  even  when  the  Judge  gives  it  as  his  opinion 
that  the  only  proper  verdict  is  Not  guilty.  The  censor’s  chair 
has  sometimes  more  charms  than  the  juryman’s  box. 

II.  No  judgment  pronounced  by  the  Supreme  Criminal 
Judges,  whether  sitting  collectively  as  the  High  Court  of  Jus¬ 
ticiary,  or  singly,  at  Circuits,  is  liable  to  any  process  of  legal 
review,  even  before  that  court  itself.  Every  judgment  is  final 
and  irreversible.  This  may  be  right ;  or  it  may  be  wrong.  But 
this  at  least  is  certain,  that  wherever  judgments  are  irreversible, 
courts  should  have  ample  time  to  consider  them  before  they  are 
delivered.  The  Scotch  court  has  ample  time  for  this,  where 
the  point  to  be  disposed  of  occurs  before  the  jury  are  sworn,  or 
after  they  are  discharged — that  is,  before  or  after  trial.  But  if 
it  occurs  during  trial,  then,  as  there  is  no  power  of  reserving  it,  it 
must  be  finally  settled  on  the  spot.  It  may  be  argued ;  but 
this  must  he  done  at  the  moment. 

The  consequences  are,  that  the  trial  is  obstructed  ;  legal 
questions  may  be  ill  discussed,  and  ill  decided  ;  and  even  when 
well  decided,  the  judgment  loses  the  authority  imparted  by 
thought  and  consultation.  The  impossibility  of  having  these, 
often  reduces  courts  to  the  greatest  pain  and  alarm.  No  counsel 
can  have  his  loins  alw’ays  girt  up.  They  are  all  liable  to  be  taken 
short.  And  no  judge’s  head  is  always  clear,  or  his  memory  al¬ 
ways  loaded  with  a  full  and  ucces!<ib!e  cargo  of  authorities. 
Both  are  necessarily  impatient ;  for  the  trial  is  stopped.  The 
hour  of  liberation  is  deferred.  Brevity  is  the  only  tolerated 
virtue.  His  Lordship  attempts  to  quash  the  bar  by  a  sudden 
show  of  apparent  knowledge;  and  the  bar  strains  itself  to  para¬ 
lyse  him  by  precedents  which,  on  the  instant,  he  cannot  appre¬ 
ciate,  or  sophistry  which  he  cannot  at  once  detect.  Ammunition 
is  rushed  for  into  the  arsenal  of  the  adjoining  library ;  and  should 
a  learned  pundit  chance  to  appear,  he  is  like  to  be  torn  to  pieces 
for  an  opinion,  by  both  sides.  All  this  only  thickens  the  cal¬ 
dron.  The  poor  distressed  judge  perspires,  and  tries  to  look 
wise  and  easy.  But  he  can  do  nothing,  and  groans  inwardly, 
when  the  bar  at  last  stops.  Compelled  then  to  do  something. 
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he  first  makes  a  struggle  to  evade  deciding ;  which  failing,  he 
enaeavuurs  to  escape  behind  some  general  maxim  ;  which  all 
failing,  he  relieves  himself  by  a  desperate  plunge,  and  decides  ; — 
conscious,  however,  that  he  would  perhaps  have  been  as  right  if 
he  decided  exactly  the  opposite  way.  Nor  are  the  throes  of  a 
court,  consisting  of  several  judges,  less  severe.  The  wisdom 
that  is  in  the  multitude  of  councillors,  only  exists  when  they 
have  time  to  consult.  Without  this,  multitude  only  multiplies 
doubts  or  confirms  rashness.  And  during  this  irritating  paren¬ 
thesis,  what  are  the  jury  doing?  Yawning  and  forgetting;  and 
joining  the  audience  in  its  surprise  at  the  curious  niceties  on 
which  men’s  lives  depend. 

The  remedy  for  ail  this  is,  to  empower  the  Court  to  reserve 
points  of  law'i  and  to  receive  verdicts,  and  to  pronounce  sentences, 
subject  to  this  reservation.  We  have  heard  of  objections  to 
this  ;  but  none  that  any  man  would  state, — none  that  any  child 
could  not  refute. 

III.  By  the  law  of  Scotland  every  prisoner  is  entitled,  fifteen 
days  before  the  day  of  trial,  to  receive  a  copy  of  his  Indictment, 
with  a  list  of  all  the  witnesses,  writings,  and  articles  of  evidence 
that  are  to  be  used  against  him.  This  is  one  of  the  things 
for  which  our  practice  is  generally  praised ;  and  though  the 
amount  of  its  benefit,  in  ordinary  cases,  is  apt  to  be  exaggerated, 
still  it  i^  a  benefit  to  prisoners,  and  therefore  it  ought  not  to  be 
abridged  in  its  fair  application. 

But  the  rule  is  applied  to  cases  where  it  leads  to  mere  delay 
and  injustice.  By  the  existing  usage,  the  prosecutor  is  not 
merely  obliged  to  give  the  accused  notice  of  all  the  evidence  by 
which  he  (the  prosecutor)  may  intend  to  establish  his  oim  case  ; 
he  must  anticipate  the  defence^  and  make  his  notice  include  the 
evidence  by  which  he  means  to  resist  the  case  of  the  prisoner; 
although  this  last  always  may  be,  and  very  often  is,  a  case  of 
which,  fifteen  days  before  the  trial,  the  prosecutor  has  no  certain 
knowledge, — nothing  beyond  a  conjecture,  arising  from  his 
general  acquaintance  with  the  story.  So  long  as  the  defence  re¬ 
solves  into  a  mere  denial  of  the  charge,  and  a  defiance  of  the 
prosecutor  to  prove  it,  this  may  not  be  unreasonable.  But  the 
accused  may  have  a  case  of  his  own.  The  practice  of  Scotland 
does  not  allow  this  case  to  be  discharged  upon  the  prosecutor 
without  notice.  When  there  is  to  be  what  is  termed  a  special 
defence,  the  prisoner  is  required,  as  the  prosecutor  of  this  defence, 
to  disclose  it,  and  its  intended  evidence,  a  day  or  two  before  the 
trial.  In  respect  of  notice,  both  parties  seem  to  be  on  an  equal 
footing.  But  this  is  only  apparently.  Because  the  prosecutor, 
who  has  thus  a  new  scene  opened  upon  him,  can  produce  no 
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evidence  against  it,  except  such  as  was  put  into  his  notice  JiJleen 
clays  before  he  ever  saw  it. 

For  instance :  a  prisoner  is  to  be  tried  on  Monday.  On  the 
Saturday  before,  be  surprises  the  prosecutor  by  announcing  a 
defence  of  alibis  or  of  insanity,  when  the  act  charged  was  com* 
mitted — or  of  any  thing  else,  which,  previously  to  his  inventing 
and  disclosing  it,  did  not  lie  in  the  natural  way  of  the  accu¬ 
ser  to  anticipate ;  and  he  gives  notice  of  evidence  by  which  this 
defence  is  to  be  supported.  All  this  may  be  grossly  false  ;  but 
the  accuser  may  not  have  a  single  witness  in  his  list  who  knows 
any  thing  about  the  matter.  If  he  chooses  to  proceed,  relying 
on  the  force  of  truth,  and  the  feebleness  of  perjury,  he  may  do  so. 
But  if  he  dislikes  risk,  he  has  no  remedy  except  to  put  off  the 
trial,  and  serve  a  new  Indictment  with  an  enlarged  notice  ; — an 
operation  which  implies  a  delay  of  at  least  three  weeks,  because 
the  prisoner  is  entitled  to  fifteen  fresh  days  to  his  own  share. 
And  sometimes  even  this  course  is  incompetent.  Because  a 
pris  >ner  may  have  put  himself  under  the  provisions  of  that  mass 
of  imperfect  protection,  and  of  practical  confusion,  called  *  the 
‘  Act  1701,’  after  which  he,  or  accident,  may  prevent  the  accuser 
from  having  fifteen  days  to  operate  upon.  By  such  a  move  the 
prosecutor  is  checkmated  at  once. 

The  remedy  for  thus  defeating  justice  by  manoeuvring,  is,  to 
enable  the  prosecutor  upon  motion,  and  in  the  discretion  of  the 
Court,  to  give  an  additional  notice  of  evidence,  solely  to  meet  the 
special  defence  ;  but  without  the  necessity  of  a  new  Indictment 
and  its  fifteen  new  days.  This  would  be  opposed  by  some  from 
a  love  of  popularity  ;  by  some  from  a  jealousy  of  interfering  with 
the  principle  of  giving  notice  to  prisoners  of  the  evidence  against 
which  they  are  to  guard  ;  and  by  others,  whose  sympathy  with 
truth  and  justice  is  weaker  than  their  sympathy  with  the  tricks 
or  accidents  that  give  accused  men  an  occasional  chance  of  laugh¬ 
ing  at  the  law.  But  let  the  nature  of  the  proposed  change  be 
observed.  The  accused  is  still  to  have  due  notice.  But  the 
question  is,  what  is  due  notice  ?  Will  nothing  do  except  a  notice 
that  is  attached  to  an  Indictment  ?  and  must  it  always  extend  tn 
fifteen  days?  If  the  prisoner  may  give  his  notice  on  Saturday, 
for  a  trial  on  Monday  ;  why  may  not  the  prosecutor  give  his  ad¬ 
ditional  notice  on  Monday,  for  a  trial  on  AVednesday  ?  The  ex¬ 
isting  evil  is  in  the  delay,  the  expense,  and  the  difficulty  of  getting 
all  the  apparatus  of  a  trial  ready  a  second  time.  And  it  is  for 
the  sake  of  producing  these  very  evils,  that  special  defences  are 
sometimes  resorted  to. 

IV.  We  come  now  to  another  point,  which  is  truly  one  cf  the 
weightiest  matters  of  the  law. 

VOL.  LXXXIII.  NO.  CLXVII. 
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Suppose  a  person  were  to  ask  this  question — What  part  of 
Europe  is  it  where  a  court  of  law  claims,  and,  in  virtue  of  its  own 
decision,  actually  exercises,  the  power  of  declaring'  any  action 
that  it  thinks  proper  to  be  a  crime  ;  and  of  applying  whatever 
punishment  it  deems  expedient  to  the  new  offences  thus  judi¬ 
cially  introduced  ?  Would  he  not  be  considered  a  conceited 
fellow,  who  was  stating  a  conundrum,  to  which  he  knew  that,  in 
the  plain  meaning  of  the  words,  there  was  no  answer?  But,  un¬ 
fortunately,  there  is  an  answer.  The  place  is  Scotland.  And 
the  court  is  the  supreme  criminal  court  of  this  wise  old  country. 
Let  us  first  establish  this  fact. 

All  properly  constituted  criminal  courts  must  be  entitled  to 
see  through,  and  to  resist,  all  devices  for  hiding  recogpiised  crimes 
under  new  names  or  forms.  An  old  crime  may  be  committed  in 
a  new  way.  New  forms  may  be  within  old  principles.  But,  over 
and  above  this,  the  Court  of  Justiciary  in  Scotland  exercises  the 
function  of  introducing,  for  the  first  time,  totally  neio  offences ; 
that  is,  of  declaring  acts  never  existing,  or  never  objected  to  be¬ 
fore,  as  criminal,  to  be  new  crimes.  And  the  court  claims  this 
power,  not  in  virtue  of  any  statute,  but  solely  under  what  has 
been  termed  ‘  its  own  inherent  authority' 

In  evidence  of  this  startling  fact,  it  is  sufficient  to  quote  the  fol¬ 
lowing  passages  from  the  Commentaries: — ‘  Another  point,’  says 
Mr  Hume,  ‘  in  which  the  custom  of  the  two  countries  remarkably 

*  differs,  is,  with  respect  to  the  punishment  of  new  crimes,  or 

*  modes  of  transgression.  It  seems  to  be  held  in  England,  that  no 
‘  court  has  power  to  take  cognisance  of  any  new  offence,  although 

*  highly  pernicious,  and  approaching  very  nearly  to  others  which 

*  have  been  prohibited,  until  some  statute  has  declared  it  to  be  a 

*  crime,  and  assigned  a  punishment.  With  us  the  maxim  isdirectly 

*  the  reverse  ;  our  Supreme  Court  have  an  inherent  power,  as  such, 

*  competently  to  punish  every  act  which  is  obviously  of  a  criminal 

*  nature  ;  though  it  be  such  which  in  time  past  has  never  been  the 

*  sulfct  of  prosecution.’ — (Inlrod.)  This  he  gives  as  the  general 
principle — and  then,  in  the  body  of  his  work,  he  illustrates  it 
by  examples.  Speaking  of  the  competency  of  transporting  for 
sedition,  he  says — ‘  Even  where  a  crime  is  entirely  new,  and 

*  has  never  been  the  sulycct  of  trial,  still  our  Judges  have  the  un- 

*  doubted  power,  and  are  in  the  use,  of  applying  such  a  remedy 

*  to  it,  not  excepting  transportation,  us  the  nature  and  degree  of 

*  the  evil  seems  to  require.’ — (Vol.  I.  p.  358.  edit.  1819.)  Again, 
speaking  of  the  English  statutes  against  threatening  letters,  he 
observes — ‘  'I'he  truth  is,  that  we  have  little  reason  to  regret 

*  the  want  of  these  statutes  ;  because  our  common-law  has  na- 

*  live  vigour  to  punish  these  enormities,  in  a  manner  which  the  com- 
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‘  moa  law  of  England  would  not  have  authorized ;  and  which  is 
‘  fully  equal  to  what  the  urgency  of  the  evil,  in  this  country, 

‘  has  at  any  time  required.’ — ( Vol.  I.  p.  436.)  Lastly,  after  men¬ 
tioning  that  mere  combination  by  workmen,  to  raise  wages,  was 
declared  a  crime  by  the  court  for  the  first  time  in  1813,  he  says 
— ‘  This  new  point  of  dittay  seems  therefore  now  to  be  thoroughly 
‘  established,  and  it  furnishes  another  illustration  of  the  charac- 
‘  ter  of  our  common  law,  and  qfti*  power  to  chastise,  of  its  own  na~ 

‘  tive  vigour,  all  wrongs  and  disorders,  as  the  state  op 
‘  SOCIETY  BRINGS  THEM  FORTH,  which  are  found  to  be  materially 
‘  dangerous  to  the  public  welfare.’ — (Vol.  I.  p.  491.) 

These  passages  leave  no  doubt  as  to  the  learned  author’s  exact 
meaning.  Every  wrong  or  disorder,  materially  dangerous,  may 
be  punished,  as  society  brings  them  forth,  without  judicial  pre¬ 
cedent,  or  statutory  authority,  merely  by  the  ‘  native  vigour’  of 
our  common  law.  But  Mr  Bell  explains,  with  perfect  accura¬ 
cy,  that  this  doctrine  is  plainly  not  meant  to  be  applied  solely 
to  the  case  of  ‘  offences  which,  although  not  yet  distinguished 
‘  by  any  short  and  unbending  nomina  juris,  do  yet  fall  under  some 
‘  defined  category  of  crime,  (and)  are  comprehended  under  some 
‘  clearly  marked  principle  or  rule,  which  has  in  former  times 
‘  been  enforced.’ — (Sup.  p.  174.)  If  this  had  been  all,  it  would 
only  have  amounted  to  the  humble  doctrine,  that  a  culprit  can¬ 
not  escape  by  committing  an  old  crime  in  an  original  way.  But 
Mr  Bell  says,  justly,  that  the  principle  laid  down  by  Hume  ap¬ 
plies,  *  not  merely  to  such  cases  as  these  where  a  new  form  of 
‘  transgression  against  an  old,  established,  and  clearly  marked 
*  rule  of  law  has  been  invented,  but  where  an  entirely  new,  and 
‘  by  the  law  unheard  of  description  of  wickedness  has  sprung  up,  and 
‘  been  displayed  in  acts  which  it  is  impossible  to  regard  as  partak- 
‘  ing  of  the  same  individual  species  of  criminality  with  any  offence 
‘  that  has  been  punished  before.' — (P.  174.)  He  gives  combination 
and  keeping  a  gaming-house,  as  examples. 

There  is  a  superabundance  of  authority  to  show  that  this  is  the 
real  extent  of  the  principle.  But  nothing  is  necessary  beyond  the 
recent  case  of  Greenhuff.*  The  question  there,  was  just  this — 
whether  the  court  could,  in  virtue  of  its  common-law  power, 
introduce  the  act  of  keeping  a  public  gaming-house,  for  playing 
games  of  chance  for  money,  into  the  catalogue  of  crimes, — it  hav¬ 
ing  never  been  prosecuted  before.  The  decision  was,  that  it  could. 
This,  in  itself,  is  of  no  importance.  But  the  fact  is  of  the  very 
greatest  importance, — that  the  result  was  only  reached  through  tlw 
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nutice  vigour.  The  whole  Judges,  except  Lord  Cockburn,  who 
dissented,  expressly  recognise  and  act  upon  this  principle ;  and 
indeed  the  very  words  of  Hume,  as  above  quoted,  are  stated  in  the 
printed  Report  to  have  been  read  from  the  bench  as  correctly  de¬ 
scribing  the  law.  The  judges  composing  the  majority,  did  not 
merely  by  their  reasonings  imply  an  affirmance  of  this  principle 
as  law  ; — they  each  expressed  acquiescence  in  it  as  law,  directly 
and  individually.  It  was  a  deliberate  and  solemn  recognition  of 
the  full  doctrine,  as  stated  by  Baron  Hume :  whatever  hopes,  or 
whatever  fears,  may  have  been  entertained  that  a  different  view 
would  have  been  taken  in  modern  times,  this  decision  dissipated 
them  all.  So  that  we  have  it,  on  authority  to  which  we  are 
bound  to  bow,  that  even  in  modern  times  this  is  the  law. 

Hume,  apparently  as  if  recoiling  from  his  own  doctrine,  gene¬ 
rally  mixes  it  up  with  qualifications,  which,  at  first  sight,  seem  to 
render  it  less  monstrous,  but  in  reality  do  not ;  and  he  is  fol¬ 
lowed  in  this  delusion  by  all  the  judges  who  agree  with  him. 
Thus  he  at  one  time  says  that  the  new  act  must  be  ‘  obviously 

*  of  a  criminal  nature.'  It  must  be  a  ‘  wrong  or  disorder'  and 
‘  materially  dangerous.'  It  must,  as  was  said  in  the  case  of  Green- 
Luff,  be  ‘  grossly  immoral  and  mischievous  on  the  face  of  it,’ — 

*  a  public  nuisance,' — ‘  pernicious  to  society,' — ‘  a  malum  in  se,'  &c. 
And  one  most  ingenious  judge,  long  ago  dead,  used  to  state  it  in 
this  way  : — That  there  must  at  least  be  a  breach  of  the  law  of 
nature  ;  that  the  law  of  nature  is  a  part  of  the  common  law  of 
Scotland  ;  and  who  can  say  what  the  law  of  nature  is  except  the 
court  ? 

Now  it  is  almost  too  plain  to  justify  its  being  pointed  out,  that 
these  limitations  do  not,  in  the  very  least,  abridge  the  general 
principle.  They  still  leave  the  matter  in  the  absolute  discretion 
of  the  Court.  There  must  be  a  wrong — an  act  of  a  criminal  na¬ 
ture — something  materially  dangerous — immoral  and  mischievous 
— a  violation  of  the  law  of  nature — in  the  opinion  of  the  judges. 
Their  reason  and  feelings  may  be  perfectly  sound,  incapable  of 
erring,  and  deserving  of  full  public  trust ;  but,  speaking  logi¬ 
cally,  nothing  surely  can  be  clearer,  than  that  stating  the  rule, 
with  these  explanations,  is  merely  repeating  it. 

And  it  must  never  be  overlooked,  that  as  the  rule  is  given,  the 
power  of  applying  adequate  punishments  is  involved  in  that  of 
declaring  new  crimes.  Hume  lays  it  down  expressly,  that  the 
court,  on  rearing  up  a  new  offence,  can  always  *  chastise  it  with  a 

*  suitable  and  seasonable  censure  ;  '  but  only  ‘  with  the  exception 

*  of  life  and  limb.’  All  other  censures,  including  the  law’s  worst, 
are  at  its  command.  Why  life  and  limb  are  saved,  docs  not  ap¬ 
pear;  nor  is  any  reason  or  authority  given  for  the  exception. 
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Accordingly  the  learned  person  who  was  at  the  head  of  the  court 
in  1808,  in  delivering  his  opinion  in  the  case  of  Wright,  for  child¬ 
stealing,  expressed  his  dissent  from  this  limitation.  ‘  His  Lord- 
‘  ship  stated  that  he  differed  from  Mr  Hume,  in  so  far  as  he 

*  seems  to  think  that  there  is  not  in  this  court,  either  originally 

*  or  by  usage,  the  power  to  punish  new  crimes  capitally^  accord* 

‘  ing  to  the  nature  of  the  offence.  He  has  given  no  authority  for 

*  this  dictum.  And  it  seems  to  follow,  that  if  the  court  have  an 

*  inherent  power  to  repress  crimes,  it  must  have  the  power  to 

*  redress  them,  by  imposing  an  adequate  punishment.’  And 
the  late  Mr  Burnet,  who  gives  a  report  of  what  passed  on  the 
bench  on  that  occasion,  states  the  court  to  have  been  unanimous 
in  holding,  ‘  that  they  had  powers^  from  the  inherent  nature  of 
‘  their  jurisdiction,  to  pronounce  a  capital  setdence  on  a  crime 
‘  meriting  that  severity'  * 

All  this  establishes  the  fact,  that  a  power  of  judicially  intro¬ 
ducing  new  crimes,  and  of  applying  adequate  punishments,  does 
exist ;  or,  which  is  the  same  thing,  in  as  far  as  the  people  are 
concerned,  has  been  decided  to  exist ;  and  that  this  authority  ad¬ 
heres  to  the  court  by  the  mere  force  of  the  common  law.  The 
expediency  of  this  we  are  not  yet  discussing.  But  the  fact  seems 
indisputable. 

Nothing  could  be  more  unjust  than  to  blame  the  court  for  such 
decisions.  It  is  said  that  ail  courts  like  to  extend  their  jurisdic¬ 
tion.  And  as  this  only  means  that  all  men  like  power,  it  is  true. 
But  it  is  noi;  truer  of  one  court  than  of  another ;  nor  of  this,  than 
of  any  other,  claim  of  jurisdiction.  Since  the  law,  as  laid  down 
by  Hume,  forced  itself  upon  the  conviction  of  the  judges,  what 
could  they  do  but  declare  it  ?  The  law  may  be  wrong,  while 
they  are  quite  right.  They  are  not  struggling  for  the  continu¬ 
ance  of  unusual  power — which  would  be  a  very  different  thing — 
but  have  simply  done  their  duty  in  announcing  the  fact,  that  the 
law,  as  they  feel  bound  to  interpret  it,  lays  the  exercise  of  this 
painful  and  invidious  authority  upon  them. 

The  policy  of  such  a  law,  is  another  question.  And  it  is  a 
question  in  which  every  one  of  the  lieges — man,  woman,  and 
child — has  the  deepest  personal  interest. 

All  the  defences  of  it  that  we  have  ever  seen,  resolve  into  what 
has  been  suggested  by  Mr  Hume ;  and  what  he  says  is  this  : — 
‘  And  certainly  this  course  is  at  least  attended  with  two  advan- 

*  tages.  To  the  public  it  is  thus  far  beneficial,  as  the  evil  ’  (he 
means  the  new  crime)  *  is  repressed  in  its  beginnings,  and  more 

*  effectually  than  it  ever  can  be  by  statute ;  because  all  statutes 
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‘  are  liable  to  he  partial  and  drfective  in  their  description  of  new 
‘  offences  ;  and  thus  the  transgressor  finds  the  means  of  eluding 

*  the  sanction,  and  the  law  itself  falls  into  contempt.  But  it  is 

*  also  a  merciful  course  to  the  offender ;  because  the  crime  being 

*  censured  on  its  first  appearance,  and  before  it  has  become  fla- 
‘  grant  or  alarming  to  the  community,  is  restrained  at  thats  eason 

*  by  far  milder  correctives  than  are  afterwards  necessary  to  be 

*  applied  to  it,  when  the  growing  evil  has  come  to  require  the 
‘  passing  of  an  express  law  in  that  behalf.’ — (Introd.)  This, 
really,  is  the  whole  defence.  The  expression  of  it  has  been 
varied  ;  but  this  is  its  substance  ;  and  it  has  never  been  express¬ 
ed  better. 

Nevertheless,  it  would  be  a  palpable  impeachment  of  the  com¬ 
mon  sense  of  our  readers  to  suppose  that  any  serious  discussion  was 
necessary  for  its  refutation.  It  implies,  and  all  rests  on  the  im¬ 
plication,  that  on  the  question,  whether  any  action  is  to  be  held 
indictable  or  not,  the  community  is  safer  under  the  absolute 
wisdom  of  two  or  three  individuals,  no  matter  how  great  their 
intelligence  and  virtue,  than  under  the  wisdom  of  Parliament ! 
If  it  be  so,  why  not,  honestly  and  directly,  abolish  the  functions 
of  Parliament  in  this  matter  i  And  as  to  all  the  supreme  crimi¬ 
nal  courts  ?  If  this  be  so  effective,  and  yet  so  humane,  a  system, 
why  should  Scotland  alone  have  the  benefit  of  it  ?  We  under¬ 
stand  that  it  is  withheld  from  the  people  of  England  and  Ireland. 
But  if  it  be  proper  to  be  retained  in  Scotland,  it  is  to  be  hoped 
that  some  member,  superior  to  prejudice,  will  rise  and  propose 
to  vest  it  in  the  Queen’s  Bench.  As  to  statutes  being  defective 
in  their  descriptions  of  crimes,  no  doubt  they  often  are  so ;  be¬ 
cause  human  thought  and  human  language  are  defective.  But 
does  this  cease  whenever  it  is  a  court  that  thinks  or  writes  f  Are 
there  no  obscure  judgments  ?  Do  judges  never  differ  as  to  what 
their  own  judgments  mean  ?  It  is  merciful,  it  seems,  to  censure 
— (that  is,  to  transport  or  hang) — before  guilt  becomes  alarming 
— on  its  very  first  appearance.  Does  the  man  think  so  who,  in¬ 
stead  of  being  warned  by  usage  or  a  statute,  finds  himself  sud¬ 
denly  in  the  toils  of  an  Indictment,  on  account  of  something  that 
was  never  thought  criminal  before  ?  Parliaments  are  more 
severe  than  courts.  They  are  so  sometimes.  But  are  they  so 
always  ?  Before  setting  down  the  whole  excess  of  severity  to 
the  debit  of  the  statute-book,  the  learned  author  ought  to  have 
recollected  two  facts  stated  in  his  own  work.  One  is,  that  while 
Parliament  only  allowed  sedition  to  be  punished  in  England  by 
fine  and  imprisonment,  it  was  punished,  under  the  discretion  of 
a  court,  by  transportation  in  Scotland.  Another  is,  that  while 
combination  was  punished  by  eighteen  months’  imprisonment, 
without  a  statute,  ia  the  northern  part  of  the  island,  it  could 
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only  be  punished,  under  a  statute,  by  three  months’  imprison¬ 
ment  in  the  southern  part.  It  has  been  said  that  the  Scotch 
punishments  in  these  two  cases  were  the  best.  Let  it  be  held 
so.  The  question  is,  w'hich  were  the  mildest  ?  The  law  of 
Scotland  has  much  to  take  credit  for  on  the  other  side.  Very 
probably  the  balance  is  in  her  favour.  But  it  is  plainly  not  so 
easily  struck  as  is  supposed. 

The  utter  frivolity  of  these  defences  makes  it  almost  unneces¬ 
sary  to  say  any  thing  on  the  other  side.  To  all  men  who  reve¬ 
rence  the  constitution,  the  single  circumstance,  that  this  power 
of  judicial  legislation  is  unconstitutional,  must  of  itself  be  con¬ 
clusive.  Nothing  else  need  be  said.  Were  more  required,  the 
following  considerations  must  present  themselves  to  almost  every 
mind  :  1 .  That  when  it  depends  on  the  views  of  a  court  whe¬ 

ther  the  quality  of  indictable  guilt  is  to  attach  to  an  action,  the 
legal  character  of  the  action  must  vary  according  to  the  variations 
of  men,  or  of  opinion,  on  the  bench.  So  it  must,  when  it  de¬ 
pends  on  the  varying  seYitiments  of  Parliament.  But  change  is 
what  is  expected  from  the  one,  uniformity  from  the  other.  2. 
That  the  exercise  of  undefinable  power,  especially  where  it  im¬ 
plies  dispensing  with  the  legislature,  is  not  favourable  to  the  for¬ 
mation  of  the  best  judicial  habits.  8.  That  courts  may  err; 
and,  not  feeling  or  not  viewing  things  in  unison  with  the  public, 
may  declare  that  to  be  a  crime  which  others  do  not  think  so,  or  a 
worse  crime  than  others  do ; — the  most  awkward  position  in  which 
a  court  can  stand.  This  may  happen  with  Parliament  also.  But 
not  so  likely  ;  for  Parliament  is  a  better,  and  infinitely  more  ex¬ 
tended  representation  of  public  sentiment.  And,  moreover,  4th, 
Wherever  the  imputation  of  guilt,  or  the  infliction  of  punishment, 
is  not  sympathized  with,  it  is  expedient  to  save  judges  from  the 
consequent  disapprobation.  If  a  new  law  is  to  be  abused,  let 
not  the  abuse  fall  on  a  court  of  justice.  The  people  bow  to 
judicial  wisdom  in  the  interpretation  of  law,  not  in  its  creatim, 
which  is  known  not  to  be  judges’  work. 

The  truth  is,  that  the  power  of  creating  crimes  is  the  last 
power  that  the  legislature  should  part  with,  or  a  court  take.  It 
would  be  a  slighter  departure  from  the  constitution,  that  courts 
should  be  allowed  to  introduce  whatever  laws  they  might  think 
expedient  for  the  protection  of  civil  interests.  Nay,  the  delega¬ 
tion  by  Parliament  to  a  court  of  its  right  to  regulate  our  political 
and  commercial  systems,  would  be  far  less  extravagant  than 
delegating  to  a  court,  or  to  any  small  number  of  oflBcial  men, 
how  eminent  soever,  to  make  any  act  of  any  man’s  life  cri¬ 
minal,  that  these  persons  may  think  morally  wrong  and  in¬ 
jurious. 

^  It  will  naturally  be  asked,  how  this  very  anomalous  sort  of 
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authority  has  actually  operated  in  Scotland  ?  What  has  been 
its  history  ?  Not  that  the  most  favourable  answer  that  might  be 
fancied  could  be  decisive,  or  even  very  material  in  its  favour ; 
because  the  thing  never  to  be  lost  sight  of  is,  how  such  a  power 
may  operate.  Still  it  is  a  natural  question,  and  an  important 
one.  And  the  only  satisfactory  answer  will  be,  to  state  the 
course  which  it  has  hitherto  taken. 

All  courts  have  found  themselves  compelled  anciently,  and 
before  the  functions  of  Parliament  were  properly  adjusted  and 
understood,  to  help  out  justice  by  a  good  deal  of  what  Bentham 
terms  ‘judge-made  law,’ — often  the  best  law  that  is.  There  is 
little  reason  to  doubt,  that  in  this  stage  of  the  Scottish  progress, 
not  merely  the  supreme  court,  but  all  official  bodies  of  a  legal 
sort  of  character,  were  in  the  habit  of  talking  of  their  power  to 
keep  all  things  right,  by  punishing  whatever  they  thought  wrong. 
But  there  are  many  reasons  for  doubting  whether  it  was  an¬ 
ciently  understood,  that  any  such  principle  had  got  itself  embed¬ 
ded  in  the  law.  One  of  these  reasons  is,  that  the  whole  Scotch 
statute-book  teems  with  new-made  crimes.  We  have  been  told 
there  are  greatly  above  three  hundred  of  them.  And  the  actions 
thus  condemned  by  Parliament  are  precisely  the  same  with  those 
which  are  described,  and  indeed  expressly  specified,  by  Baron 
Hume,  as  within  the  creative  jurisdiction  of  the  court — practices 
deemed  commercially  or  politically  dangerous,  breaches  of  good 
order,  and  injuries  inflicted  by  gross  violations  of  moral  duty. 
There  was  no  need  of  one-tenth,  if  of  any,  of  these  Parliament¬ 
ary  interferences,  if  there  had  been  understood  to  be  a  judicial 
board  always  sitting,  by  which  ‘  all  urongs  and  disordersy  as  the 

*  state  of  society  brings  them  forth,  could  be  repressed. 

Some  of  the  injudicious  defenders  of  this  power  have  been 
heard  to  ascribe  its  origin  to  the  Privy  Council  of  Scotland,  to 
whose  criminal  jurisdiction  these  persons  pretend  that  the  Court 
of  Justiciary  has  succeeded.  There  is  no  foundation  whatever 
for  this  ;  and  were  it  true,  what  could  be  more  conclusive  against 
the  modern  jurisdiction  than  that  it  was  an  emanation  from  that 
terrible  inquisition  ?  No  doubt  that  body  made  laws  and  unmade 
them.  It  lived  upon  usurpation,  for  the  sake  of  tyranny.  But 
this  was  never  recognised  as  right.  Sir  George  Mackenzie  is 
said  to  have  had  some  taste  that  way  himself,  and  no  particular 
aversion  to  the  Privy  Council ;  yet  his  doctrine  (published  in 
1678)  is  this  : — ‘  It  is  doubted  whether  the  Secret  Council  can, 
‘  by  any  act  or  proclamation,  either  introduce  a  crime  which  can 
‘  infer  tinsel  of  life,  or  escheat ;  for  the  Parliament  can  only 

*  dispose  of  our  lives  or  fortunes ;  and  it  being  the  representative 

*  of  the  nation,  every  man  is,  in  law,  said  to  have  consented  to 
‘  what  Parliament  doth.  I  find  Craig  to  have  been  of  opinion. 
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*  that  no  act  of  Secret  Council  can  infer  a  crime.*  He  might 
have  stated  this  more  simply  and  generally  in  the  words  of  old 
Balfour,  founded  on  a  case  decided  in  the  year  1469, — ‘  Na 
jugeis  tvithin  this  realme  hes  poicar  to  mak  any  lawis,’  What 
more  can  be  said  ? 

Accordingly,  we  are  not  aware  that  this  principle  is  laid  down 
as  law,  or  is  even  announced  for  consideration  in  any  legal  work, 
prior  to  that  of  Baron  Hume.  None  of  our  previous  institutional 
writers,  so  far  as  we  can  discover,  allude  to  it.  What  used  to  be 
said  from  the  bench  is  not  known,  because  it  is  only  very  recently 
that  the  cases  have  been  regularly  reported ;  but,  so  far  as  we 
have  discovered,  the  frst  time  that  it  was  mentioned  in  any  print¬ 
ed  book^  urns  in  the  reports  of  the  Sedition  Trials  in  \1 93  and 
1794.  It  was  certainly  employed  at  these  trials  freely,  confi¬ 
dently,  and  without  qualification,  by  all  the  judges;  who  not 
only  announced  it,  but  were  so  certain  of  its  soundness,  that  they 
had  no  hesitation  in  resting  the  doctrines  then  maintained  about 
sedition  and  its  punishment,  upon  it.  Baron  Hume’s  work  was 
under  composition  while  these  trials  were  proceeding,  and  was 
published  about  three  years  afterwards.  It  adopted  what  was 
then  done,  and,  so  far  as  we  can  see,  is,  as  stated,  the  first  insti¬ 
tutional  book  where  this  principle  is  set  forth  as  law  ;  and  the  law 
thus  promulgated  by  him  rests  truly  on  what  passed  at  these  po¬ 
litical  trials.  The  only  prior  precedent  he  refers  to  is  the  case  of 
Gray  in  1737;  but  unquestionably  Gray’s  case  has  no  application 
to  this  matter.  It  is  said  to  show  the  operation  of  the  inherent 
authority,  because  the  court  punished  a  prisoner  for  sending  a 
threatening  letter,  without  a  statute,  and  though  no  such  act  had 
ever  been  charged  before.  But  this  is  a  mistake.  He  was  not 
punished  for  sending  a  threatening  letter,  but  for  ‘  extortion^' — a 
very  ancient  crime.  It  is  true  that  his  extortion  was  partly 
effected  by  means  of  such  a  letter  ;  but  this  was  used  only  as  u 
circumstance  in  evidence  or  aggravation  of  the  extortion,  which 
(the  extortion)  was  the  only  crime  technically  charged  ;  and  for 
this,  an  established  offence,  there  needed  no  introduction  of  a 
new  crime.  Wherever  the  root  of  this  principle  may  have  been, 
the  first  known  public  fruit  that  it  bore,  was  in  the  trials  of  1793 
and  1794  ;  and  this  is  the  fruit  that  Hume  has  so  carefully  ga¬ 
thered  and  preserved.  Very  good  fruit  possibly,  but  still  the^aef 
is,  that  it  was  of  that  vintage. 

This  inherent  authority  was  not  called  into  action  again,  or 
at  least  not  so  as  to  attract  any  notice, — but  we  believe  not  at  all, 
after  being  thus  engrafted  into  the  Commentaries,— till  the  year 
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1608,  when  it  reappeared  on  certain  trials  for  Combination.  These 
cases  are  of  the  deepest  importance  in  this  discussion.  As  illus¬ 
trations  of  certain  awkward  incidents  which  must  necessarily  and 
universally  attend  the  exercise  of  the  power,  they  contain  every 
circumstance  that  could  be  required. 

The  English  Combination  statute  had  been  found  not  to 
apply  to  Scotland.  The  natural  course  to  have  followed,  on 
discovery  of  this  defect,  would  have  been  to  have  applied  to 
Parliament  to  get  it  corrected.  But,  instead  of  this,  some 
journeymen  paper-makers  were  indicted  at  common  law.  The 
indictment  set  forth  acts  of  bribery,  concussion,  intimidation, 
&c.,  but  all  as  accessary  to  the  charge  of  combination.  Though 
there  had  formerly  been  some  casual  indications  of  a  charge  of 
this  sort,  Hume  states  *  that  the  matter  had  not  been  delib^ately 
*  considered  on  any  farmer  occasion'  The  prisoners  objected, 
that  since  there  was  no  statute,  and  the  charge  was  confessedly 
a  novelty,  the  court  could  not  make  combination  a  crime.  A 
very  full  written  discussion  (which  remains)  followed.  Some  of 
the  Judges  expressly  avowed  the  principle,  that  it  was  compe¬ 
tent  for  the  court  to  introduce  new  crimes ;  or,  to  state  it  per¬ 
haps  more  accurately,  but  to  exactly  the  same  effect, — to  declare 
any  acts  to  be  criminal  by  the  common  law  of  Scotland,  which 
the  court  may  think  criminal.  The  rest  adopted  this  principle  ; 
not  only  by  not  objecting  to  it,  but  by  acting  upon  it.  So  that 
it  had  the  sanction  of  the  whole  bench.  But  the  question,  and 
the  only  discussed  question  was,  whether,  under  the  exercise  of 
the  power,  combination  ought  to  have  been  held  criminal  or  not? 
And  this  necessarily  depended  on  the  views  taken  of  these  con¬ 
federacies  by  artificers.  Did  they  amount  to  an  injurious  wrong  f 
Or  were  they  within  the  right  of  the  party  hired,  and  necessary 
as  defences  against  the  combinations  of  the  hirers?  With 
such  a  topic,  it  need  scarcely  be  stated  that  the  whole  discussion 
turned  upon  views  of  political  economy  and  commercial  expedi¬ 
ency.  It  could  turn  upon  nothing  else.  There  was  no  argument 
about  statutes — no  reference  to  precedents — no  citation  of  autho¬ 
rities — none  of  that  matter  that  usually  constitutes  the  food  of 
courts.  What  was  discussed  was,  the  principles  that  regulate 
wages,  the  nature  and  effect  of  strikes,  the  dangers  of  popular  con¬ 
cert,  the  doctrines  of  Adam  Smith,  and  other  plainly  parliament¬ 
ary  topics.  Nothing  else  could  possibly  be  discussed,  consider¬ 
ing  the  subject.  The  result  was,  that  three  of  the  judges 
thought  combination,  however  alarming,  not  indictable ;  and 
that  other  three  thought  the  reverse.  In  this  situation,  by  the 
constitution  of  the  court,  the  decision  was  in  favour  of  the 
accused.  The  charge  therefore  was  found  irrelevant ;  that  is,  it 
was  found  that  combination,  even  when  connected  with  violence, 
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was  not  a  crime.  This  was  the  law  given  to  the  lieges  in 
1808.  ^ 

But  in  1811,  by  which  time  one  of  the  judges  who  had  been 
against  the  relevancy  had  died,  a  similar  charge  was  preferred 
against  some  shoemakers.  The  objection  was  renewed,  and 
again  argued,  and  it  was  announced  that  the  court  now  thought 
that  combination  was  a  crime.  However,  no  trial  took  place, 
because  there  were  some  technical  obstacles. 

But  as  there  still  was  no  conviction,  a  third  *  experiment,*  as 
Hume  very  properly  calls  it,  was  tried.  ‘  A  further  experiment 
‘  was  made,’  by  indicting  some  cotton  weavers  in  1813.  These 
persons  were  accused  of  mere  combination,  but  of  this  substan> 
tive  offence,  aggravated  by  violence.  They  were  found  guilty 
of  the  substantive  charge,  but  not  of  the  aggravation.  And  for 
this,  the  very  people  who  had  been  judicially  told  in  1808  that 
combination  was  no  crime,  tasted  what  Hume  calls  ‘  the 
*  wholesome  correction  of  our  common  law  ’ — some  being  impri¬ 
soned  four,  some  nine,  and  some  eighteen  months,  besides 
finding  security  to  keep  the  peace  for  three  years. 

These  people  had  struck  work.  But,  in  1818,  even  this  was 
found  unnecessary.  A  mere  threat  to  strike  was  found  a 
relevant  charge  against  two  colliers. 

Thus,  in  the  course  of  about  nine  years  and  a  half,  did  the 
law  vibrate  between  combination  effected  by  striking  work  and 
violence ;  being  no  crime  at  all ;  and  its  being  a  crime  when 
effected  by  simple  union,  without  even  striking. 

Now,  what  was  the  end  of  all  this?  Just  this:  The  deci¬ 
sions  found  that  combination  was  indictable  at  common  law, 
because,  reasoning  on  general  principles  of  expediency,  it  was 
thought  dangerous  to  the  public.  Yet,  in  six  or  seven  years. 
Parliament,  reasoning  on  these  very  same  principles,  decided  that  it 
was  not  only  not  dangerous,  but  that  in  itself,  and  apart  from 
violence,  combination  was  positively  beneficial.  It  is  needless 
to  say  that  Parliament  was  wrong  ;  because,  in  the  first  place, 
upon  such  a  subject  the  presumption  is  the  other  way.  Secondly, 
this  is  not  a  consideration  that  can  be  decently  urged  by  a 
court.  And  thirdly,  suppose  that  Parliament  was  wrong  ;  still 
the  fact  remains,  that  Parliament  and  the  Court  differed;  and 
with  Parliament,  and  consequently  with  that  public  that  retains 
Parliament  upon  their  side,  how  can  the  Court’s  views  satisfy 
either  the  person  convicted,  or  the  community  ? 

How  strikingly  does  this  piece  of  legal  history  demonstrate 
the  risks,  both  to  judges  and  to  the  public,  at  which  this  autho¬ 
rity  must  ever  be  exercised  by  any  court !  For  during  this 
period,  the  Criminal  Bench  of  Scotland  was  occupied  (as  it  has 
continued  to  be)  by  men  of  undoubted  talent,  learning,  and 


I 


220  Scottish  Crimitud  Jurisprudence  arid  Procedure.  Jan. 

probity.  And,  in  particular,  we  cordially  join  in  the  unanimous 
respect  with  which  Scotland  acknowledges  the  merits  of  the 
distinguished  and  excellent  person  who,  for  nearly  thirty-five 
years,  has  presided  over  this  court.  During  this  long  period  he 
has  ever  been  plainly  actuated  by  a  right-minded  ambition  to  do 
his  duty,  and  to  reap  his  enjoyment  and  his  honour  in  the 
judicial  field.  Great  legal  experience,  inexhaustible  industry, 
good-natured  patience,  perfect  candour,  and  the  very  purest  inte¬ 
grity — these  great  qualities  no  one  does,  or  could  dispute.  And 
when  we  add,  the  feelings  of  a  gentleman,  and  the  warmest  per¬ 
sonal  kindliness,  we  explain  the  causes  of  that  undivided  popu¬ 
larity  which  made  his  last  and  highest  honour,  the  elevation  to 
the  Presidency  of  the  Civil  Court,  impart  just  pleasure,  both  to 
the  public  and  to  the  whole  profession  of  the  law.  The  cha¬ 
racters  of  these  judges  have  been  as  good  a  guarantee  as  can 
ever  be  obtained,  when  it  depends  upon  character  alone,  against 
undue  stretching  of  jurisdiction,  and  in  favour  of  this  authority 
being  exercised  as  well  as  it  ever  can  be.  It  is  this  that  consti¬ 
tutes  the  strength  of  the  case,  not  against  them,  but  against  the 
system  they  are  required  to  execute.  If  even  their  judicial  qua¬ 
lities,  operating  undisturbed,  could  not  make  this  system  produce 
more  satisfactory  results — to  what  is  the  public  not  exposed, 
should  it  ever  come  to  be  w'orked  in  bad  times,  by  bad  men  ? 

Nothing  particular  occurred  between  1818  and  1838;  when, 
in  the  case  of  the  gaming-house,  as  has  been  already  mentioned, 
the  principle  was  again  judicially  announced  as  a  part  of  our 
common  law.  We  will  not  go  into  all  the  other  cases  in  which 
this  principle  has  been  more  recently  acted  upon.  It  is  un¬ 
necessary  ;  and,  being  so,  we  would  rather  decline  the  disagree¬ 
able  task  of  criticising  tribunals  which  well-disposed  men  will 
always  cover  with  all  the  deserved  reverence  they  can  yield.  But 
we  must  attest  the  general  fact,  that  the  catalogue  of  new  crimes 
declared  by  the  court  is  still  receiving  additions.  Considerable 
advance,  for  example,  has  been  made  in  raising  Attempts  up  to 
the  rank  of  indictable  offences,  merely  upon  the  inherent  power 
of  the  court. 

No  one  can  doubt,  that  in  making  these  additions  the  court 
has  uniformly  been  actuated  by  a  laudable  desire  to  check 
that  union  of  profligacy  and  injury  which  is  the  essence  of 
crime,  and  the  existence  of  which  the  judges  have  always  be¬ 
lieved  to  be  clear.  But  it  is  the  capadly  of  the  system  that 
is  to  be  looked  to.  In  this  view  it  is  not  necessary  to  an¬ 
ticipate  either  bad  times  or  bad  men.  Let  both  be  good.  In 
some  views,  the  better  the  worse.  Good  men,  even  when  their 
opinion  is  erroneous,  only  feel  with  the  greater  intensity  in  the 
case  of  what  seems  to  them  to  be  evil.  Are  we  in  no  danger  from 
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being  liable  to  indictment  for  whatever  worthy  men  may  shudder 
at?  Few  will  differ  from  Lord  Cockburn’s  statement  in  the 
gaming  case,  that  it  would  be  easy  to  All  the  bench  with  lawyers, 
|)erfectly  qualified  in  every  respect  for  the  judicial  office, 
every  one  of  whom  would  hold  racing,  hunting,  or  frequenting 
the  theatre,  to  be  wicked  and  injurious,  and  therefore  criminal. 
All  these  sorts  of  amusements  are  denounced  as  heinous  by  whole 
battalions  of  pious  people,  who  have  no  other  folly.  Railway 
travelling  on  Sunday,  according  to  some,  is  not  merely  sinful  in 
a  religious  view,  but  is  profligate,  and  the  cause  of  half  of  the 
immorality  that  endangers  the  land.  What  can  be  worse  tlan 
drunkenness — the  direct  effects  of  which  fill  at  least  one  half  of 
all  our  jails?  Conjugal  infidelity  I  It  comprises  all  wickedness, 
and  the  greatest  public  and  private  mischief.  It  would  perhaps 
be  possible  to  get  a  court,  and  quite  easy  to  get  a  jury,  of  fair 
dealing,  correct  men,  who  would  see  no  harm  in  reviving  the 
system  of  punishing  culpable  debt,  by  giving  the  creditors  divi¬ 
dends  of  tlie  bankrupt’s  body. 

Nor  is  it  only  violations  of  natural  duty  (with  the  punishment 
of  which,  in  a  proper  way,  society  always  sympathizes)  that 
may  begin  to  be  repressed  by  indictment.  Crimes  may  be  made 
out  by  ingenious  and  complicated  speculations,  or  mere  policy, 
llaron  Hume  says,  that  the  old  ignorant  laws  against  forestalling 
and  regrating  ‘  were  long  ago  thrown  out  of  the  criminal  code, 

‘  bij  the  great  change  that  has  taken  place  in  the  condition  of  the 
‘  country,  and  the  habits  and  opinions  of  our  people  on  subjects  of 
‘  this  sort.*  What  hinders  these  laws,  especially  as  they  have 
the  wisdom  of  our  ancestors  in  their  favour,  to  be  revived,  if  a 
change  should  take  place  on  subjects  of  this  sort  in  the  opinions 
of  the  judges  ?  There  is  no  part  of  political  or  commercial  eco¬ 
nomy  that  may  not  be  judicially  controlled.  The  gaming  table 
was  not  worse  than  railway  gambling.  There  needed  no  statute 
to  put  down  lotteries  in  Scotland,  for  they  were  justly,  and 
generally,  held  to  be  wicked  and  pernicious  usury,  according  to 
the  old,  and  indeed  the  still  prevailing  feeling.  Multitudes 
of  other  examples  suggest  themselves, — bad  enough  in  retro¬ 
spect,  fraught  with  all  possible  alarm  in  anticipation.  Where  it 
is  the  right,  and  consequently  the  duty,  of  a  court  ‘  to  chastise 
‘  all  xcrongs  and  disorders,  as  the  state  of  society  brings  them  forth,* 
its  sphere  of  operation  is  boundless. 

It  is  the  term  wrong  that  misleads  some  people.  They  take 
a  simple  case  of  great  injury,  inflicted  from  great  wickedness, 
and  ask,  is  there  to  be  no  punishment  for  this  ?  Certainly  not, 
if  Parliament  thinks  that  judicial  punishment  is  not  expedient,  or 
does  not  say  that  it  is  expedient.  It  is  surely  not  every  hurtful 
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wrong  that  oaght  to  be  reached  by  Indictment.  The  policy  of  ma  . 
king  an  act  indictable,  is  not  decided  by  merely  settling  whether 
it  be  what  Baron  Hume  calls  *  obviously  of  a  criminal  nature.’ 
There  are  always  other  considerations  of  a  legislative  character. 
For  example,  few  things  are  more  hurtful,  or  more  intensely 
abhorrent  to  all  our  moral  feelings,  than  incest.  Accordingly,  it 
is  punishable  in  Scotland  by  death.  But  in  England,  whatever 
it  may  be  ecclesiastically,  it  is  not  indictable  at  law  at  all. 
Here  is  a  great,  intelligent,  and  pious  people,  in  whose  legal 
sight  incest  is  no  crime.  Let  not  the  law  of  Scotland  here  hold 
up  its  hands  in  astonishment.  What  is  worse  than  seduction  ? 
It  implies  a  gross  and  cruel  outrage  on  public  morality,  and  the 
greatest  possible  domestic  injury, — it  proceeds  from  sheer  viU 
lany  ;  and,  in  its  nature,  it  is  just  as  easily  provable  as  any  con¬ 
spiracy  or  fraud ;  and  accordingly,  when  civil  damages  are  the 
object,  it  is  proved  like  any  other  fact.  Yet  the  law  of  Scotland 
concurs  with  the  law  of  England,  in  holding  this  not  to  be  an 
indictable  offence.  Many  similar  instances  might  easily  be 
given.  However  the  legislature  may  deal  with  such  matters, 
the  preliminary  question  is, — ought  the  legislature  to  stand  aside, 
and  leave  them  all  to  be  settled  by  a  court  ?  W'e  feel  almost, 
ashamed  of  discussing,  or  of  even  stating,  such  a  point. 

The  tribunal  in  which  these  formidable  powers  have  been 
decided  to  be  vested,  consists  of  seven  judges  ;  but  three  are  a 
quorum;  and,  on  circuits,  a  single  judge  has  the  powers  of  the 
whole.  This  Court,  even  on  occasions  of  the  utmost  difficulty 
and  importance,  and  attended  by  great  difference  of  opinion,  has 
no  power  to  hold  any  authoritative  consultation  with  their  civil 
brethren.  In  Scotch  criminal  matters,  there  is  no  appeal  to  the 
House  of  Lords.  The  legal  proceedings  of  this,  the  most 
remote,  and  the  best  ordered,  of  the  three  kingdoms,  attracts 
little  of  that  parliamentary  attention  which  is  monopolised  by 
faction  and  disturbance.  So  that  it  is  the  authority,  whatever  it 
may  be,  of  this  smgle  court  that  gives  these  judgments  their 
weight.  The  jurisdiction  which  they  uphold  has  been  conferred 
or  recognised  by  no  statute.  It  has  been  acknowledged  by  no 
other  tribunal.  It  has  been  confirmed  by  no  appeal.  It  has 
been  countenanced  by  no  parliamentary  approbation.  It  has 
never  yet  been  so  discussed  as  that  its  existence  is  generally 
known  to  the  public. 

Whether  the  public  will  choose  to  submit  to  it,  now  that  it 
has  been  discussed,  remains  to  be  seen.  In  making  up  its  mind, 
it  is  most  important  to  reflect  on  this, — that  the  tendencies  of  a 
bad  system  always  become  worse  after  it  is  known  to  be  con¬ 
firmed.  So  long  as  odd  and  plainly  dangerous  power  is  suspected. 


1846.  Scottish  Criminal  Jurisprudence  and  Procedure.  223 

by  those  who  exercise  it,  to  be  viewed  with  jealousy,  it  will  na¬ 
turally  be  exercised,  not  from  cunning  but  from  prudence,  in  such 
a  way  as  that  its  ultimate  capacities  may  not  happen  fully  to  dis¬ 
close  themselves.  But  it  is  the  6nal  tendencies  that  must  always 
he  anticipated  ; — when  the  power  shall  either  be  publicly  sanc¬ 
tioned,  or  acquiescence  and  apathy  shall  make  it  plain  that 
neither  the  public  nor  its  guardians  care  any  thing  about  the 
matter.  It  is  only  after  the  power  of  declaring  new  crimes  shall 
come  to  be  settled  as  the  rights  and  consequently  the  duty  of  the 
court,  and  due  time  shall  be  allowed  for  this  principle  to  oper¬ 
ate,  and  some  crisis  shall  call  it  into  full  activity,  that  our  true, 
may  we  not  say  awful,  situation  can  and  will  be  discovered. 
There  are  facts — before  partly  alluded  to — connected  with  thjU; 
prevailing  fanaticism  which  so  often  at  present  makes  reflecting 
men  muse  and  marvel,  which  seem  to  show  that  it  would  not  be 
wise  any  longer  to  delay  some  Parliamentary  notice  of  this  por¬ 
tentous  authority.  If  it  shall  be  thought  by  the  legislature  that 
its  existence  is  unsafe,  let  this  be  legislatively  said.  No  redress 
can  be  expected  from  the  court ;  for  it  must  adhere  to  what  it 
believes  to  be  the  law.  It  can  only  proceed  therefore  from  Par¬ 
liament.  Whatever  the  private  opinions  of  individuals  in  Scot¬ 
land  may  be,  they  must  hold  this  to  be  the  law,  because  so  the 
law’s  appointed  expounders  have  said.  But  there  are  higher 
sheaves,  which  stand  upright,  and  to  these  all  other  legal 
sheaves  must  make  obeisance.  If  it  shall  appear  to  the  great 
lawyers  by  whose  light,  in  such  matters.  Parliament  walks,  and 
whose  brightness  is  not  apt  to  be  dimmed  by  the  circumscribed 
atmosphere  of  a  remote  court,  that  there  is  no  legal  foundation 
for  this  extraordinary  judicial  exception  to  the  general  system  of 
the  constitution,  then  this  fact  may  be  declared.  If  it  shall  be 
thought  that  this  would  be  inconsistent  with  the  deference  due 
to  the  supreme  local  tribunal,  then  what  has  been  decided  to  be 
the  law  may  be  changed  ;  by  its  being  set  forth — That  whereas 
it  has  been  determined  that  the  Court  of  Justiciary  has  the  power 
of  declaring  new  Crimes, — and  whereas  this  power  is  inexpedi¬ 
ent, — be  it  enacted  that  it  shall  no  longer  continue. 

Any  how,  if  the  power  be  thought  dangerous,  let  it  be  check¬ 
ed.  As  usual,  every  additional  hour  of  its  continuance  increases 
the  difficulty  of  getting  it  removed.  No  court  can  have  too 
much  native  vigour.  But  wlratever  stock  of  this  quality  any  of 
them  may  be  possessed  of,  they  will  find  that  it  may  be  all 
exhausted  in  interpreting  and  applying  the  laws,  without  taking 
the  trouble  to  make  any^ 
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Akt.  VIII. — Das  enthiiUte  Preussen — {Prussia  unveiled.)  Svo. 
Winterthur :  1845. 

2.  Die  Europaischen  Staaten  nach  ihren  Innern  und  Aiissern 
Politischen  Vorhdllnissen — (  The  States  of  Europe  in  their  In¬ 
ternal  and  External  Relations.')  By  Bulow-Cummliiow. 
dvo.  Aliona:  1845. 

local  position  of  the  kingdom  of  Prussia  Las  long  ren- 
dered  it  an  object  of  deep  interest  to  Continental  statesmen. 
Conterminous  at  once  with  Russia  and  with  France,  it  occupies 
the  dangerous  post  of  honour  in  the  preservation  of  the  peace  of 
Europe.  The  most  delicate  questions  of  present  and  future  di¬ 
plomacy  depend  on  its  strength  and  prosperity.  With  one  fron¬ 
tier,  it  abuts  on  the  vast  Empire  which  lies  betw’een  the  East 
and  West,  and  whose  progress  all  thinking  men  regard  with 
anxiety ;  with  the  other,  it  touches  on  the  most  sensitive  point 
of  French  ambition,  and  holds  the  course  of  the  recovered  Rhine. 
It  is  the  duty  of  the  Province  to  which  the  name  of  Prussia 
especially  belongs,  to  resist  the  encroachments  of  Oriental  force 
and  semi- barbarous  power,  on  the  variously  developed  intelligence 
and  unequal  but  extending  liberties  of  the  European  family  ;  and 
it  is  the  task  of  those  Prussians  who  border  upon  France,  to 
preserve  a  German  government  to  men  speaking  the  German 
tongue,  against  the  unhappy  spirit  of  territorial  aggrandizement 
which  still  torments  a  reflecting  and  great  people.  It  is  Prussia 
to  which  hasten,  in  a  day’s  journey,  the  thousands  of  English 
visitants  that  gaze  with  wonder  and  delight  on  the  towers  of 
Cologne  Cathedral ;  and  it  is  Prussia,  too,  which  receives  the 
Russian  deserter,  the  flying  Pole,  and  the  wretched  Jew, 
whom  an  Imperial  ukase  has  hunted  from  his  home. 

Between  these 'extremities  lie  many  provinces  conquered  in 
war,  or  won  by  diplomacy,  or  devolving  by  heritage, — now  all 
united  in  one  steadfast  monarchy,  containing  men  of  the  pro- 
foundest  learning,  the  boldest  speculation,  and  the  most  ingenious 
industry.  The  physical  advantages  of  the  people  are  enhanced 
by  consummate  and  continual  military  discipline ;  while  their 
mental  energies  are  tried  in  controversies  on  subjects  of  which, 
in  this  country,  we  hardly  speak  above  our  breath,  and  their 
perceptions  elevated  by  an  artistic  cultivation,  which,  late  and 
feebly,  we  are  attempting  to  copy.  Free  to  think,  ready  to  feel, 
able  to  fight, — what  can  be  wanting  to  the  healthy  social  state 
of  this  great  people  ?  What  is  still  necessary  to  produce  that 
state  of  general  internal  contentment,  without  which  outward 
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prosperity  is  a  delusion,  and  with  whieb  real  national  calamities 
become  impossible  ?  What  is  still  the  unsatisfied  desire  that 
rankles  at  the  heart  of  the  nation — turning  its  kindliest  feelings 
into  gall,  and  blunting  the  edge  of  patriotism  ;  changing  the 
poet  into  the  satirist,  and  the  philosopher  into  the  pamphleteer; 
making  wise  men  foolish,  and  wicked  men  mad  ;  distorting  graces 
into  bribes,  and  kind  words  into  falsehoods  ?  What  is  the  object 
of  hopes  so  long  delayed,  of  prayers  so  long  neglected,  now  fast 
accumulating  for  the  evil  day  of  vengeance  and  despair  ?  We 
answer,  and  they  answer — Political  development  under  Liberal 
Institutions. 

The  books  at  the  head  of  this  article  are  fair  types  of  the  two 
classes  of  political  writings,  which  issue  in  multitudes  from  the 
permitted  press  of  Germany  and  the  forbidden  one  of  Switzer¬ 
land.  Mere  quotations  from  them  would  be  of  little  interest  to 
the  English  reader;  although  we  may  safely  recommend  the 
second  work  as  an  evidence  how  deeply  the  constitutional  want 
of  Prussia  is  felt  by  a  man  who  has  not  a  spark  of  Radicalism 
about  him,  and  who,  in  a  constitutional  country,  would  doubt¬ 
less  be  a  high  Tory.  It  contains,  besides,  an  interesting  view  of 
the  mutual  relations  of  the  dififerent  continental  states ;  and  is  the 
first  work  we  have  seen  which  explains,  with  tolerable  fairness, 
the  real  spirit  and  tendency  of  the  different  German  govern¬ 
ments.  The  other  is  one  of  those  Radical  publications  whose 
unscrupulous  violence  renders  one  sus|iicious  of  the  truth  of  their 
allegations;  but  which,  at  least,  proves  what  things  are  asserted, 
and  what  believed,  of  the  present  Prussian  government.  It  is 
mixed  up  with  that  kind  of  Aristophanic  satire  of  which  the 
‘  Political  Accouchement  ’  of  Prutz  is  the  best  specimen,  and 
which  mercilessly  caricatures  all  Prussian  authorities,  political 
and  intellectual.  But  it  is  neither  on  political  nor  intellectual 
ground  that  the  contest  between  the  government  and  public 
opinion  of  Prussia  has  practically  begun.  Suspicion,  however 
vague,  of  an  interference  of  the  slate  with  the  freedom  of  indivi¬ 
dual  religion,  has  put  an  end  to  the  patience  which  has  endured 
in  gloomy  silence  so  many  political  disappointments.  For  that, 
at  least.  Northern  Germany  believes  herself  to  have  won  at  the 
Reformation  ;  and  she  guards  it  as  a  treasure  almost  sufficiently 
precious  to  make  up  for  the  deprivation  of  other  liberties.  It  is 
in  this  sense  that  Prussia  looks  on  Frederic  the  Great  as  the 
continuer  and  consummator  of  the  work  of  Luther ;  and  hence 
that  hero-worship  of  his  name  which  so  much  astonishes  the 
foreign  observer.  We  English,  especially,  have  so  entirely  forgot 
that  in  1757  Frederic  was  hailed  throughout  this  country  as  ‘  the 
‘  Protestant  hero,’  whose  head  even  became  a  favourite  sign  at 
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country  inns,  and  we  are  so  accustomed  to  look  on  him  as  one 
of  the  most  immoral  and  uninteresting  of  conquerors,  that  the 
aflfectionate  reverence  paid  to  his  memory, — the  publication  of 
his  works,  under  the  auspices  of  a  religious  sovereign, — the 
erection,  at  the  public  expense,  of  the  colossal  monument  by 
Uauch,  which  will  soon  overtop  the  trees  of  the  Litiden-walk, — 
are  facts  quite  incomprehensible,  without  the  key,  that  he  is 
regarded  as  the  assertor  of  the  principle  of  freedom  of  thought, 
and  us  the  maintainer  of  religious  liberty.  A  freethinker  him¬ 
self,  he  allowed  others  to  be  religious  in  their  own  way, — (as 
he  showed  by  protecting  the  Jesuits  when  expelled  from  Catholic 
countries,) — and  thus  the  very  part  of  his  character  which  is 
most  repulsive  to  others,  is  contemplated,  if  not  with  satisfac¬ 
tion,  at  least  with  indifference,  by  those  who  believe  that  he 
thus  established  for  Germans  that  individual  right  of  religious 
and  philosophical  opinion,  which  has  been,  and  is  as  dear  to 
their  moral  nature,  as  ever  personal  freedom  was  to  the  English, 
or  equality  to  the  French  people. 

'I'hus,  in  Protestant  Germany,  the  ordinary  acts  of  outward 
religious  communion  have  fallen  into  much  disregard ;  it  is 
so  generally  assumed,  and  so  literally  acted  on,  that  a  man's 
religion  is  an  affair  between  him  and  his  conscience,  that  formal 
public  woiship  has  lost  much  of  its  significance;  and  voluntary 
societies, — like  the  ‘  Friends  of  Light,’  or  the  *  Gustov- Adolf’s 
f  ’lrcin,’  • — are  the  only  communities  that  come  together  under 
the  impulse  of  a  real  and  hearty  sympathy.  The  late  King’s 
attempts  to  establish  uniformity  of  public  worship,  were  most 
obnoxious  to  the  religious  part  of  the  nation ;  and  were  only 
partially  successful  through  the  religious  indifference  of  the 
larger  portion  to  public  worship  of  any  kind.  'I'he  present 
sovereign’s  known  admiration  of  the  English  Church,  and 
the  notion  of  something  similar  being  possibly  introduced  into 
Prussia,  through  the  channel  of  the  Jerusalem  Bishopric, 
gave  the  first  blow  to  the  popularity  of  a  young  reign ;  and  has 
aroused  a  suspicion  of  similar  designs,  which  meets  the  govern¬ 
ment  in  every  direction.  'I'he  King  has  lately  attempted  to 
enforce  a  stricter  observance  of  Sunday;  has  encouraged  the  iu- 


•  1  his  society  was  established  in  1832,  on  the  second  centenary  of  that 
hero’s  death,  for  the  purpose  of  uniting  the  interests  of  all  earnest  pro¬ 
fessors  of  evangelical  Christianity.  Austria  and  Bavaria  here  opposed 
to  the  utmost.  'Ihe  King  of  Prussia  declared  himself  the  head  of  it  in  a 
Cabinet  order  of  February  1844.  Its  present  annual  revenue  is  about 
24,000  dollars,  and  is  chiefly  spent  in  supporting  Protestant  ministers 
in  Roman  Catholic  parts  of  Germanv. 
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troduction  of  Evangtlical  Sisters  of  Charity  into  the  Hospitals  ; 
and  ordered  the  re-estaldishment  of  an  old  Catholic  Order  of 
Benevolence  on  evangelical  }>rinciples.  He  has  desired,  without 
success,  to  limit  the  facility  of  divorce ;  and,  above  all,  he  has 
checked  the  public  assemblages  both  of  the  German  Catholics, 
and  of  the  before-mentioned  ‘  Friends  of  Light.’  The  munici¬ 
pality  of  Berlin  has  lately  taken  the  bold  step  of  remonstrat¬ 
ing  with  him  in  terms  implying  fear. of  an  invasion  of  their 
religious  liberties,  and  hinting  regret  at  his  own  religious  pro¬ 
fessions.  Their  Memorial  was  coldly  returned  for  reconsider¬ 
ation;  but  the  municipality,  knowing  themselves  to  be  backed 
by  public  opinion,  pressed  it  again  on  the  King,  who  this  time 
replied  in  energetic  words  that  have  been  circulated  through¬ 
out  Europe.  In  admirable  language,  (for  he  is  an  excellent 
speaker,)  he  avowed  his  respect  for  the  religious  party  in  the 
country,  and  his  determination  to  support  them ;  and  he  added 
reproaches  to  the  munieipaliiy  for  their  neglect  of  the  spiritual 
destitution  of  Berlin,  and  their  refusal  of  a  church  to  the  An¬ 
glican  communion,  'i'he  municipality  retired  apparently  defeated, 
but  in  a  short  time  sent  in  a  rejoinder, — citing  the  ‘  Cabinet  order’ 
of  the  late  King,  in  which  he  desires  the  number  of  churches  in 
Berlin  to  be  reduced,  and  shov\ing  that  they  had  offered  tw’o 
churches  to  English  congregations.  The  Protest  and  royal 
Answer  have  been  freely  published,  but  this  rejoinder  was  sup¬ 
pressed  by  the  Censorship.  Again,  the  erection  of  a  splendid 
Christian  Basilic,  in  connexion  with  the  Palace,  is  a  darling 
project  of  the  King’s  ;  but  it  is  the  object  of  as  much  horror 
as  a  republican  would  feel  at  the  fortifications  of  Paris. 
And  it  is  interesting  to  trace  this  sentiment  of  religious 
independence,  where  we  should  least  expect  to  find  it,  in 
the  Roman  Catholic  church.  The  habits  of  ecclesiastical 
submission  have  not  preserved  aven  that  portion  of  the 
inhabitants  of  Prussia  from  a  sense  of  spiritual  liberty.  The 
pilgrimage  of  Tri'ves  *  was  not  only  a  display  of  peculiar  reli¬ 
gious  sympathy,  but  a  popular  triumph,  and  a  political  demon¬ 
stration  ;  and,  singularly  enough,  this  very  celebration  of  religious 
independence  has  been  the  means  of  arousing,  at  the  opposite 
extremity  of  the  monarchy,  a  demand  for  liberation  from  what  is 
here  held  to  be  a  spiritual  bondage.  '1  he  localities  of  these  two 
events  are  not  without  their  significance.  The  liberal  develop¬ 
ment  which  has  taken  place  in  Silesia  and  Prussia  Proper,  is 
owing  to  causes  exactly  opposite  to  those  which  have  excited  the 
western  population.  If  the  one  has  been  pleased  with  images 


•  See  Article  IV.  of  this  Number. 
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and  remembrances  of  neighbouring  liberty,  the  other  has  been 
terrified  by  the  constant  presence  of  contiguous  tyranny  ; — if  the 
one  has  been  gradually  charmed  into  habits  of  independence,  the 
other  has  been  forced  into  the  consciousness  of  political  rights  by 
the  sense  of  immediate  danger  from  the  nearness  of  despotism.* 
And  if  the  authority  of  Gallic  culture  has  made  itself  felt  in  the 
Rhenish  provinces,  the  philosophy  of  Kant  (which  a  satirist 
has  called  ‘the  German  guillotine’)  has  deeply  engrafted  its 
moral  influences  on  the  minds  of  the  educated  classes  in  those 
towards  the  East ;  while  the  nobility  of  the  latter  departments, 
being  rich,  independent,  and  on  good  terms  with  the  peasantry, 
are  just  as  jealous  of  despotic  monarchical  power,  and  just  as 
anxious  to  take  a  part  in  the  interests  of  public  life,  as  are  the 
industrious  and  commercial  citizens,  who  enjoy  on  the  banks  of  the 
great  artery  so  many  privileges  of  constitutional  liberty,  and  are 
zealous  to  communicate  those  advantages  to  the  rest  of  their  fel¬ 
low-countrymen. 

The  hope  of  getting  any  gootl  by  aspiring  to  a  political  unity 
of  Germany,  seems  now  to  have  confined  itself  to  the  industrial 
movement,  and  the  prospects  of  the  Zollverein.  If  any  thing 
could  have  checked  the  progress  of  political  discontent,  it  would 
have  been  this  new  direction  given  to  the  thoughts  of  the 
nation.  It  was  so  heartily  taken  up,  that  the  Radicals  feared 
that  all  political  interests  would  be  merged  in  the  material ; 
but  this  apprehension  is  vain — the  commercial  spirit  bringing 
with  it  a  livelier  sense  of  the  necessity  of  political  freedom  for 
its  own  safe  development.  Enough  of  the  old  national  spirit 
remains  to  sustain  the  country  against  any  common  enemy  ; 
but  it  seems  now  almost  resolved,  in  Prussia  at  least,  to  defer 
the  great  idea  of  unity  for  the  present,  and  to  concentrate 
their  energies  upon  the  political  developments  of  their  own 
country.  And  what  better  foundation  could  be  laid  for  some  great 
political  future  for  united  Germany,  than  a  constitutional  system 
working  harmoniously  through  united  Prussia?  No  two  provinces 
of  Germany  can  be  mure  different  in  manners,  race,  and  local 


•  All  the  common  associations  of  the  war  of  independence  between 
Prussia  and  Russia  have  utterly  vanished.  At  the  review  at  Kalisch,  it 
was  difficult  to  prevent  the  troops  from  coming  into  open  collision. 
The  late  King  of  Prussia  was  re|)eatedly  solicited  to  raise  fortifications 
on  the  frontier  towards  Russia,  and  their  erection  by  the  present  King 
has  been  higliiy  popular.  It  is  enough  for  a  member  o(  the  royal  family 
to  be  known  to  be  in  close  intimacy  with  the  Russian  court,  to  make 
him  an  object  of  odium  to  the  people.  Nowhere  is  the  popular  sym¬ 
pathy  for  i’oland  more  lively  than  in  Prussia. 
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interests,  iban  Old  Prussia  and  the  Rhine,  or  Puraerania  and 
Saxony ;  and  were  these  once  united  in  a  federation  of  freemen, 
what  might  not  be  hoped  for  at  some  distant  time,  when  every 
German  state  shall,  in  its  own  right  of  self-government,  consent 
to  that  common  polity  which  shall  be  fittest  for  the  welfaie  of 
the  whole? 

The  poet  Freiligrath,  in  his  energetic  verses,  has  represented 
Frederic  the  Great  looking  with  passionate  envy  from  Paradise  to 
Potsdam,  yearning  to  give  freedom  and  happiness  to  Prussia,  by 
means  of  liberal  institutions.  No  sovereign  was  less  likely 
to  sacrifice  his  individual  power  fur  the  general  good  of  the 
people.  In  his  days,  indeed,  a  monarch  might  talk  and  write 
about  freedom,  and  yet  go  on  governing  like  Frederic  himself 
and  Catharine  of  Russia;  but  the  royal  amateurs  would  now  be 
taken  at  their  word,  and  their  pleasant  speculations  turned  into 
anxious  realities.  Hence,  the  present  King  has  brought  upon 
himself  a  large  amount  of  suspicion  by  the  liberal  protessions  of 
the  first  yeais  of  his  reign ;  and  is  now  suffering  from  a  reaction, 
which  must  render  tenfold  more  difficult  all  bis  attempts  to 
satisfy  his  subjects. 

It  is  not  to  be  denied  that  a  great  opportunity  for  well-doing 
was  lost  at  his  accession  to  the  throne.  All  that  was  required 
was  to  start  in  the  right  direction,  and  to  follow  up  free  and 
generous  words  by  holding  out  means  of  future  political  expan¬ 
sion.  Constitutions  are  not  to  hit  improvised  by  Kings,  any  more 
than  by  Philosophers,  and  men  like  the  Fiwperor  Joseph  are 
at  least  as  dangerous  as  Jeremy  Benthata.  It  hardly  be¬ 
comes  so  highly-eilucated  and  thoughtful  a  n:an  as  the  King  of 
Prussia,  to  imagine,  that  by  keeping  a  Constitution  in  a  drawer, 
and  daily  altering  and  even  improving  it,  he  can  really  adapt  it 
completely  and  at  once  to  the  wants  and  wishes  of  his  people. 
The  Decree  of  1815,  which  established  the  provincial  assemblies, 
‘  according  to  the  wants  of  the  present  time,’  clearly  and  distinct¬ 
ly  engaged  to  establish  a  general  representation,  entrusted  with 
all  powers  of  legislation  and  taxation.  There  has  been  much  con¬ 
troversy  on  the  validity  and  meaning  of  this  engagement.  The 
monarchical  paity  maintain,  that  it  only  expiessed  the  intention 
of  the  King  to  give  to  his  people  as  much  share  in  the  govern¬ 
ment  as  he  thought  advisable ;  and,  by  a  gradual  process,  to  de- 
velope  the  provincial  assemblies  into  a  mure  general  organization  ; 
and  they  have  found  some  unexpected  allies,  in  such  Ultra- Radi¬ 
cals  or  Chartists  as  the  author  of  an  article  on  ‘  the  real  mean- 
‘  ing  of  a  Parliamentary  constitution,’  in  the  Berliner  Mont- 
schrift  of  1845.  lie  maintains,  that  the  King  could  no  more 
bind  himself  irrevocably  by  any  such  Decree,  than  one  Pai  liament 
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in  England  or  France  could  bind  another; — the  King’s  will,  in 
fact,  representing  the  ever-changing  circumstances  of  the  country, 
and  having  nothing  to  do  with  the  obligations  of  personal  hon¬ 
our.  The  democratic  writer  looks  on  a  Parliamentaty  consti¬ 
tution  as  the  triumph  of  the  power  of  wealth — as  an  aiistocraey 
of  property  substituted  for  that  of  rank,  and  likely  to  be  just  as 
oppressive,  but  it  is  undeniable,  that  the  great  mass  of  the  Prus¬ 
sians  have  regarded  this  Decree  not  only  as  a  promise,  but  as,  in 
fact,  the  reward  of  the  great  energy  of  the  nation,  shown  in  the 
Warof  Independence.  Nor,  when  another  Decree  of  June  1823  de¬ 
clared,  ‘  that  the  projects  of  all  laws  regarding  the  right  of  persons 
*  and  property  should  be  laid  before  the  provincial  assemblies,’ 
did  the  King  imply  that  he  believed  himself  absolved  from  his  en¬ 
gagement  ;  for  he  adds,  ‘  as  long  as  no  general  parliamentary  as- 
‘  sembiy  is  summoned.’  The  King,  in  all  probability,  never  gave  up 
the  design,  but  believed  himself  compelled  to  defer  it  indcHnitely, 
— rather  from  reasons  of  foreign  than  domestic  policy, — though 
some  of  his  ministers  evidently  did  all  in  their  power  to  curtail 
the  petty  liberties  already  granted.  The  Congress  of  CarUbad, 
and  the  whole  system  of  the  Holy  Alliance,  opposed  itself  most 
strongly  to  any  constitutional  establishment  in  Prussia ;  and  in 
the  Last  Will  of  the  late  King,  which,  from  the  deep  tilial  reverence 
of  his  successor,  and  the  general  regard  shown  in  Germany  to 
the  wishes  of  the  dead,  was  likely  to  have  considerable  authority, 
he  says  not  a  word  about  this  unfultilled  pledge  ;  but  solemnly 
enjoins  his  son  never  to  forget  Ids  close  relation  to,  and  common 
interest  with,  the  governments  of  Austria  and  Russia.  Thus, 
the  present  King  was  met,  on  the  very  threshold  of  his  reign,  by 
many  external  influences  which  nothing  but  a  mind,  strung  in  its 
high  and  honest  intentions,  could  resist.  There  were  the  appeals, 
and  possibly  the  threats,  of  Russia,  enforced  by  near  domestic 
ties  in  a  family  remarkable  fur  natural  affection ;  and  though 
Herwegh,  in  his  emphatic  lines — 

‘  Shield  U8  not  only  from  the  French, 

But  from  thy  Brother — from  the  Czar !  ’ — 
uttered  the  deep  feeling  of  the  nation,  yet  Ural  gold  and  Scla¬ 
vonic  decorations  had  also  many  advocates  about  the  royal  per¬ 
son.  There  were  the  solemn  entreaties  of  Austria,  conveyed 
through  the  Nestor  of  diplomacy, — warnings  of  the  immense  re¬ 
sponsibility  Prussia  would  incur  if  she  gave  the  example  of  the 
abandonment  of  the  monarchical  principle,  with  bohemia  and 
Hungary  ready  to  burst  into  political  tumult, — it  might  be  to 
claim  their  national  independence, — and  intimations  that  Prussia 
was  more  interested,  from  the  position  of  her  Rhenish  provinces, 
in  the  cordial  political  co-operation  of  Germany,  than  any  other 
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power ;  while,  from  the  constitutional  governments  of  Bavaria 
and  Baden,  there  came  little  or  no  encouragement  to  adopt  the 
same  internal  policy; — but  rather  hints  and  notices  of  dangers 
incurred,  and  ditiiculties  raised  by  the  advocates  of  liberal  mea¬ 
sures,  and  of  the  dissatisfaction  of  the  sovereigns,  who  looked 
with  envy  on  the  independence  of  their  absolute  brothers.  To 
these  external  solicitations  may  probably  be  added  the  inward 
consciousness,  that,  by  divesting  himself  of  his  autocratic  power, 
he  was  limiting,  to  an  indefinite  extent,  his  power  of  doing  good  ; 
and  transferring  to  new,  and  perhaps  incompetent  hands,  that  task 
of  government  which  he  might  himself  hope  to  exercise  in  a 
magnanimous  and  unselfish  S[>irit. 

The  Provincial  States  in  Prussia  have  little  answered  their 
purpose,  if  they  were  intended  as  an  introduction  to  wider  con¬ 
stitutional  forms.  Although  no  law  has  been  enacted  in  defiance 
of  their  objections,  so  little  attention  has  been  paid  to  any  of 
their  positive  recommendations,  that  they  have  lost  any  prestu/e 
they  may  once  have  possessed  :  they  have  very  lately  obtained 
permission  to  publish  the  subject-matter  of  their  debates,  but 
without  the  names  of  the  speakers,  which  has  so  much  to  do 
with  parliamentary  interest;  they  are  split  each  into  three  or 
four  ranks,  {Stdude)  the  nobility,  {Ititterschoft)  the  towns,  the 
landowners — elected,  and  voting,  separately, — with  the  addition 
of  some  great  families  and  corporations  peisonally  represented; 
so  that  they  can  rarely  act  together  with  that  confident  sympathy 
which  produces  publicspirit,  but  are  distracted  by  the  jealousy  of 
class  distinctions.  When,  however,  the  peculiar  formation  ot  the 
Prussian  monarchy  is  considered — its  combination  of  peoples- 
and  interests  under  one  national  name — its  straggling  form  and 
strange  divisions — and  its  absence  of  common  historical  associa¬ 
tions — we  must  come  to  the  conclusion,  that  in  any  well  con¬ 
sidered  constitutional  arrangement,  large  and  distinct  powers  must 
be  entrusted  to  local  interests; — in  one  word,  that  the  American, 
rather  than  the  English  polity,  is  that  to  which  .Prussia  should 
look  for  instruction  and  analogies.  It  should  be  the  chief  object 
of  the  Prussian  constitution  to  give  a  simultaneous  action  to  the 
provincial  and  central  legislatures ;  to  prevent  the  oppression  of 
the  interests  of  any  one  province  by  those  of  others ;  and,  at  the 
same  time,  to  fuse  them  together  sutficiently  to  inspire  them  with 
the  continual  sense  of  the  unity  of  the  Prussian  nation  ; — to  keep 
alive  their  separate  associations,  and  yet  blend  them  into  one 
common  patriotism.  The  court  of  Berlin  by  no  means  supplies 
this  want, — even  as  far  as  the  upper  classes  are  concerned.  During 
he  late  King’s  reign  the  court  was  entirely  composed  of  the 
samll  nobility  of  the  duchy  of  Brandenburg ;  and  even  now  the 
stranger  looks  in  vain  for  any  such  asseir.blage  as  might  be  ex- 
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pected  to  attend  tlie  sovereign  of  so  larj^e  a  dominion.  The  few 
members  of  the  Silesian,  Pomeranian,  or  other  provincial  aris¬ 
tocracies,  who  come  to  Berlin,  find  themselves,  as  they  conceive, 
neglected  for  the  local  and  habitual  residents:  they  are  criticised, 
in  their  dress  and  demeanour,  by  the  Voltaiiian  wit  (if  the  ex¬ 
pression  may  be  used)  which  still  reigns  in  that  capital,  and  gladly 
return  to  the  comparative  dignity  and  independence  of  their 
country  estates. 

Neither  can  it  fairly  be  said,  that  the  royal  name  and  autho¬ 
rity  exercise  sufficient  power  in  Prussia  to  render  any  other 
centralization  unnecessary.  '1  he  relation  of  piiiice  to  people,  in 
all  German  history,  has  been  clo^e  and  intimate  wherever  it  has 
been  effective.  The  notion  of  divine  right,  of  l*ttat  c’tst  mot,  has 
continually  been  kept  in  check  by  the  seniiment  recoided  by 
Tacitus — Nec  reyibus  iiifiiiita  aut  libera  polestas,  tt  duces  cx- 
eiiiplo  potius  qtuim  imperio.  And  it  is  of  neeeisify  that  the 
larger  portion  of  the  subjects  of  the  King  must  regani  his  asct  n- 
dency  as  an  historical  accident.  In  theatrical  exhibitions,  in 
courtly  songs,  in  literary  diversions,  Prussia  and  its  sovereign 
may  be  represented  as  one  homogeneous  power;  but  every  man, 
from  that  sovereign  down  to  the  peasant,  perceives  the  fiction  and 
the  assumption  ;  and  ought,  if  really  patriotic,  to  yearn  after  in¬ 
stitutions  which  would  afford  a  tangible  basis  of  national  union, 
and  give  to  the  King  that  real  hold  on  the  minds  and  hearts  of 
all  his  people,  which  titular  formalities  can  never  impart.  A 
constitutional  King  of  Prussia  has  none  of  that  ancestral  ma¬ 
jesty  to  abandon,  which  might  have  made  the  rulers  of  France, 
or  Spain,  or  Austria,  cling  fast  to  absolutist  traditions.  'I  he 
proud  recollections  of  his  forefathers  are  all  personal: — the  Grand- 
Master  Albert  consulting  Luther,  and  advised  by  him  to  throw 
up  the  rules  of  his  order,  and  convert  Prussia  into  an  heredi¬ 
tary  principality ;  the  thirteen  battles  of  Frederic,  whose  three- 
cornered  hat  and  baton  are  to  Prussia  such  relics  as  Napo¬ 
leon’s  to  imperii^l  France,  such  are  the  associations  w  hich  require 
no  parade  of  purple  and  ermine  to  keep  alive,  but  wdiich  are 
rooted  in  that  domestic  interest  felt  by  the  Germans  for  their 
royal  houses;  and  which,  under  constitutional  forms  of  govern¬ 
ment,  preserve  to  the  Crown  a  safer  and  more  legitimate  authority 
than  could,  perhaps,  be  exercised  in  countries  where  the  throne 
has  been  rather  the  object  of  fear  than  of  love,  of  blind  homage 
than  rational  regard. 

‘  The  military,’  says  Horace  Walpole,  ‘are  seldom  capti- 
‘  vated  by  any  franchises  but  their  own ;  ’  and  thus  the  predomi¬ 
nance  of  moral  force  is  possibly  no  agreeable  prospect  to  those 
who  look  on  Prussia  us  a  barrack  and  drilling  giound.  but  the 
army  in  Prussia  is  no  special  class ;  the  possession  of  arms  for 
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the  time  being  is  the  only  distinction  between  the  soldier  and  the 
citizen  ;  the  continual  intercourse  between  the  army  and  civilians 
also  operates  towards  keeping  up  the  best  feeling  between  them, 
— making  it  very  improbable,  that  in  case  of  convulsion  the  sol> 
diers  would  take  any  decided  part  against  their  fellow-citizens : 
a  strong  popular  demonstiaiiou  in  Prussia,  in  fact,  would  at  once 
be  a  revolution.  The  old  l^russian  army  was  of  a  highly  aristo¬ 
cratic  character;  the  victories  of  Frederic  were  won  by  the 
officers,  who  were  all  of  noble  birth,  and  thus  earned  and  deserved 
the  respect  of  the  people.  But  in  the  late  wars,  the  pans  were 
entirely  changed;  the  people  who  filled  the  ranks  fought  with  emi¬ 
nent  vigour  and  courage,  but  often  in  vain,  owing  to  the  incom¬ 
petence  of  the  officers  who  led  them.  The  army  thus  learned  to 
respect  its  own  bravery  above  the  science  and  sagacity  of  those 
who  claimed  to  guide  them  ;  and  the  advantages  which  are  still 
given  to  noble  birth,  in  promotion  and  decorations,  are  very 
unwillingly  submitted  to  by  the  service  in  general. 

But  the  class  to  whom  a  constitutional  form  t>f  government 
would  hardly  be  acceptable,  is  that  numerous  and  influential 
body  of  subordinate  functionaries, — the  thousand  bands  of  the 
Briareus  of  the  Piussian  state.  So  completely  are  all  official 
processes  subdivided  and  formalized,  that  from  the  highest  to  the 
lowest,  an  average  mechanical  accuracy  appears  the  sole  public 
object  in  view.  ‘  Have  you  heard  who  is  to  be  the  new  minister 
‘  in  place  of  the  dead  one?’  said  a  Berliner  Eckensteher  (a 
Prussian  ‘  Sam  Weller’)  to  his  comrade.  ‘  I  didn’t  know  there 
‘  was  to  be  one,’  said  the  other;  ‘  I  thought  the  widow  would 
‘  continue  the  business.’  These  Beamte  are  the  objects  of  con¬ 
tinual  hostility  and  sarcasm  on  the  part  of  the  liberals,  as  forming 
,  a  body  apparently  interested  in  preventing  constitutional  arrange¬ 
ments  ;  and  an  especial  attack  has  been  made  on  them  by  one 
of  their  own  number,  of  the  name  of  Heinzen,  whose  work  has 
been  suppressed,  and  the  author  (in  his  absence)  condemned  to 
a  year’s  imprisonment  in  a  fortress.  ’l  ire  book  contains  some 
strong  writing  on  lire  degrading  effects  of  this  life  at  the  desk, 
with  a  decoration  fur  its  aim  and  goal  ;*  but  he  biings  forward  but 
a  poor  array  of  facts  to  prove  the  unwoithiness  of  the  individuals, 
and  takes  refuge  in  such  vague  alitgutiot.s  as  that  against  the 
forest- warders, — that  they  have  shut  a  large  number  of  poachers, 
and  burned  their  bodies  to  avoid  detect  luu.  indeed,  the  incor¬ 
ruptibility  and  good  conduct  of  the  body  of  functiouar.es  is  un¬ 
deniable. 


•  *  There  are  two  things,’  says  the  Ethenslehtr  ‘that  a  lim-mte  can¬ 
not  avoid — Death,  and  the  third  class  of  the  Rid  Eagle' 
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It  is  said,  and  we  believe  with  truth,  that  the  King  of  Prussia 
is  anxious  to  discover  and  follow  public  opinion  in  his  eonduct 
of  public  atfairs.  But  without  a  Free  Press  public  opinion  can 
hardly  be  said  to  exist, — at  least  it  cannot  make  itself  known  and 
understood.  The  concession  of  a  Free  Press  would  have  gone 
far  to  relieve  the  Pru>sian  government  from  its  present  difficul¬ 
ties  ;  it  would  have  been  a  guarantee  to  the  people,  that  what¬ 
ever  delay  might  take  place,  the  advance  would  ultimately  be  in 
the  right  direction ;  it  would  have  enabled  the  King  to  test  the 
influence  and  to  inquire  into  the  objects  of  the  ditferent  parties 
in  the  state;  it  would,  if  accompanied  by  a  law  against  slander 
and  calumny,  have  mitigated  that  habit  of  personal  abuse  of 
public  men  which  has  now  reached  to  a  painful  extent;  and  it 
would  have  prevented  that  un'ieemly  contest  between  a  literary 
monarch  and  literary  men,  which  has  tarnished  the  character 
of  the  present  reign.  A  Prince  of  general  taste  and  varied 
accomplishments,  appears  in  a  most  unnatural  light,  when  in¬ 
flicting  pain  and  annoyance  on  writers  for  works  which,  in  other 
countries  and  even  in  other  parts  of  Germany,  would  be  pub¬ 
lished  without  government  interference  ;  and  it  is  a  necessary 
consequence  that  the  feelings  excited  are  proportionably  bitter. 
‘  That  comes  of  coquetting  with  poets!’ exclainteda  neighbouring 
sovereign  (who  politely  designates  literary  men  as  FeJercieh) 
when  Freiligrath  resigned  his  pension  ami  attacked  the  King;  and 
of  course  there  would  be  no  love  lost  on  the  side  of  the  poet  who 
had  been  coquetted  with.  For  although  the  Court  of  Berlin  is 
Brandenburg,  the  University  is  German  ;  freedom  of  literary 
and  religious  opinion  has  been  successfully  maintained  there,  to 
an  extent  that  Fngland  or  America  might  admire.  Tieck  from 
Dresden,  Schelling  and  Cornelius  from  Munich,  lluckert 
from  Erlangen,  have  been  called  to  Berlin  by  the  royal  will. 
The  brothers  Grimm,  the  profound  philologists,  when  driven 
from  Gottingen  for  pol.tical  opinion,  found  here  a  hospitable 
refuge.  The  King  and  Court  regularly  attetul  Academical 
Lectures  requiring  a  high  standard  of  thought  and  informa¬ 
tion  for  their  comprehension.  I'he  ‘  Order  of  Merit,’  from  its 
judicious  limitation  of  members,  has  become  an  object  of  ambi¬ 
tion  throughout  Germany  ;  and  attracts  the  most  remarkable 
European  names  in  art,  literature,  and  science,  under  the  Pre¬ 
sidency  of  the  King.  Humboldt  and  Bunsen  are  among  his 
confidential  friends  and  advisers;  and,  we  may  ask,  whether 
the  fetters  of  a  Censorship  are  not  in  almost  ludicrous  contrast 
with  such  pretensions  and  connections  ?  Is  it  possible  to  draw 
so  distinct  a  line  round  religious  or  political  idea-^,  as  to  keep 
them  in  bondage,  and  let  all  others  go  free  ?  Do  not  many  of 
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the  most  interesting  philosophical,  and  even  literary  discussions 
of  our  time,  fall  into,  and  mix  themselves  up  with  social,  reli¬ 
gious,  and  political  questions?  Is  it  not,  in  hoe,  a  leading  cha¬ 
racteristic  of  modern  thought,  that  we  are  learning  to  consider 
mankind  more  in  the  concrete,  and  to  get  rid  of  the  sharp  lines 
of  distinction  in  the  cental  faculties,  as  well  as  in  the  gradations 
of  society  ? 

The  modifications  of  the  Censorship,  lately  introduced,  only 
bring  out  more  prominently  the  absurdity  of  the  institution  in  a 
coutitry  like  Prussia,  where  every  body  reads,  and  most  people 
write.  As  a  check  to  caprice,  a  tribunal  of  Appeal  was  estab¬ 
lished,  which  was  to  determine  in  the  last  resort  whether  any 
thing  was  improperly  suppressed  ;  and  at  the  head  of  it  was  placed 
a  man  of  the  highest  character  for  integrity  and  intelligence,  and 
who  had  the  singular  good  fortune  to  retain  this  reputation  even 
ib  that  odious  office.  And  yet  what  is  an  Englishman,  and  still 
more  a  Scotchman,  to  think  of  a  system,  under  which  Dr  Edriie- 
man  could  pronounce  a  literal  (and  excellent)  translation  of  A 
man's  a  man  for  a'  that,'  by  Fredigrath,  as  unfit  for  publication, 
on  account  ot  *  the  hostile  opposition  between  different  classes  of 
‘  society  implied  in  it  !’ 

Even  the  careful  judicial  forms  used  in  the  condemnation  of 
books,  only  increase  the  apparent  folly  :  the  inquisition  regarding 
one  of  the  books  of  Edgen  Bauer,  (the  Contest  between  Church 
and  State,)  which  he  managed  cleverly  to  set  down  in  short-hand 
and  print  at  Zurich,  presents  one  of  the  greatest  abuses  of  juris¬ 
prudence  ever  exhibited  in  a  court  of  law.  It  is  more  like  the 
discussion  of  a  theological  and  political  thesis  than  a  legal  inves¬ 
tigation.  A  passage  is  pronounced  blasphemous  —  ‘  Possibly,’ 
answers  the  author,  ‘  but  do  you  mean  subjective  or  olfetive 
‘  blasphemy  ?  ’  ‘  VVe  mean,’  says  the  court,  ‘  that  you  have  out- 
‘  raged  the  religious  feelings  of  the  community.’  ‘  Perhaps 
‘  so,’  replied  the  accused,  ‘  but  the  community  have  outraged  my 
*  logical  sensibilities  by  their  unreasonable  theology,  and  1  have 
‘  a  right  to  retaliate.’  Can  any  good  come  from  such  legal  pro¬ 
cedure, — if  indeed  if  can  be  called  legal — as  this?  * 

Another  frequent  evil,  consequent  on  such  restrictions,  is  the 
prominence  given  to  bad  writings,  which,  left  to  themselves, 
would  never  rise  into  notice,  but  which  come  to  be  eagerly  sought 
after.  No  one  needs  hawk  about  ‘  forbidden  books;’  they  swarm 
on  every  table ;  they  are  bought  at  the  booksellers  under  sham 


•  Every  book  above  twenty  sbeeta  is  exempted  from  the  Censorship, 
but  must  be  sent  to  the  Police  liefore  publication  ;  and,  if  forbidden,  the 
whole  impression  is  sent  to  the  paper-mill. 
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names,  and  put  down  as  such  in  the  account.  A  new  volume  of 
Jacobinical  poetry  is  conventionally  entitled  *  Spiritual  Sonjrs;’ 
a  sarcastic  drama  becomes  ‘/ll?op’s  Fables;’  a  diatribe  against 
the  Kin^,  ‘  Caesar’s  Commentaries;’  and  these  are  all  classed 
tojrether,  and  all  read  as  ‘forbidden  books;’  and  all  eft'ect  in¬ 
finitely  more  harm  than  they  would  or  could  do,  if  left  to  them¬ 
selves  and  their  ow  n  merits. 

The  authoiity  of  the  Diet  is  often  brought  forward  ascompul- 
soiy  ;  and  it  is  contended  that  it  would  be  practically  impossible 
to  allow  a  full  and  free  discussion  of  the  internal  affairs  of  the 
state,  and  at  the  same  time  not  run  the  risk  of  olfendin^  foreign 
countries.  It  is  certainly  decreed  by  the  Diet,  that  if  any  member 
of  the  Bund  thinks  its  authority  insulted,  or  its  peace  endangered 
by  any  publication  in  another  state,  and  cannot  obtain  satisfac¬ 
tory  reparation  by  diplomatic  means,  the  Diet  will  appoint  a 
Commission,  which  shall  have  the  full  power  of  suppressing  the 
work,  and,  if  periodical,  of  preventing  its  continuation.  The 
smaller  states  might  indeed  have  some  excuse  in  the  fear  of 
offending  against  this  regulation  ;  but  it  is  in  these  states  that 
the  press  is  the  freest,  and  books,  refused  in  Berlin,  are  daily 
printed  at  Mayence  and  Darnstadt.  Piussia  can  plead  no  such 
apology  ;  she  is  far  too  powerful  for  the  Diet  to  attempt  inter¬ 
ference  ;  and  we  should  not  envy  the  Commissioners  of  the  Diet 
who  came  to  Berlin  for  the  purpose  of  enforcing  such  a  regu¬ 
lation,  and  checking  the  e.\pression  of  public  opinion.  M. 
Thiers  closes  his  account  of  the  unhappy  eflects  produced  on  the 
mind  of  the  First  Consul  by  the  publications  of  Peltier  in 
London,  by  the  exclamation — ‘  Heureu.x  les  pays  accoutumes 
‘  depuis  longtemps  d  la  libettc  ;  ces  viis  agents  de  diffamations 
‘  y  sont  prives  du  moyen  de  nuire  :  ils  y  sont  si  connus,  si  me- 
‘  prises,  qu’ils  n’ont  plus  le  pouvoir  de  troubler  les  grandes 
*  ames.’  The  press  in  Prussia  w  ill  not,  in  all  probability,  escape 
the  vices  of  the  infancy  of  freedom  ;  the  government,  the  royal 
family,  the  crown  itself,  will  at  first  have  much  to  bear ;  but  a 
manly  disregard  of  these  ebullitions  will  bring  its  own  reward. 
A  virtuous,  kind,  and  intellectual  inonarcb  like  the  present  King 
of  Prussia,  can  well  afford  to  trust  his  reputation  to  his  people ; 
and  there  is  no  saying  what  effect  would  not  be  produced  if  the 
public  came  to  consider  themselves  as  the  auihorized  vindicators 
of  royal  honour  and  social  order;  and  if  those  feelings  of  justice, 
which  now  side  with  the  oppressed  writer,  were  exhibited  on  the 
part  of  the  calumniated  and  maligned.  J'here  are  certainly  other 
changes  which  would  result  from  the  liberty  of  the  prtss  in 
Prussia;  the  arbitrary  authority  «>f  the  police  would  he 
put  an  end  to;  and  open  courts  of  justice,  with,  perhaps,  trial 
by  jury,  would  be  substituted  fur  secret  and  discretionary  powers 


1846. 


Political  State  of  Prussia. 


237 


of  judicature.  In  the  present  vigilant  state  of  the  public  mind, 
any  regular  action  of  the  haute  police  is  impossible;  as  was  very 
lately  sufficiently  proved  by  the  effect  of  the  arrest  of  the  two 
Liberal  Deputies  of  Baden.  These  gentlemen — one  of  them, 
Adam  von  Izstein,  the  best  parliamentary  orator  of  Germany 
— were  on  their  way  to  visit  Jacobi  of  Kbnigsberg,  the  author 
of  The  Four  Questions,  and  other  liberal  pamphlets.  Whether 
it  was  supposed  by  the  wisdom  of  the  Berlin  officials,  that 
communications  between  these  men  could  be  stopped  by  such 
means,  we  will  not  say ;  but  it  is  a  fact  that  they  were  ar¬ 
rested  the  morning  after  their  arrival  at  Berlin,  (though  their 
papers  were  all  in  order,)  and  conduct  'd  back  to  the  frontier, 
with  orders  to  repass  it  at  their  peril.  Von  Arnim,  the  minister 
who  issued  this  order,  and  who  represented  the  aristocratic  party 
in  the  Cabinet,  has  since  retired ;  and  given  way  to  Bodelsch- 
wing,  a  man  of  high  promise,  both  as  a  liberal  statesman  and 
public  speaker.  It  is  not  known  whether  these  events  were 
to  one  another  as  cause  and  effect ;  but  it  is  certain  that  the 
storm  of  indignation  raised  not  only  throughout  Prussia,  but 
in  other  states, — and  the  popular  cry,  that  no  such  invasion  of 
the  rights  of  individual  strangers  had  taken  place  since  the 
murder  of  the  French  Delegates  at  Uadstadt, — was  very  likely  to 
have  brought  about  the  dismissal  of  the  minister  who  had  in¬ 
curred  the  immediate  responsibility  of  the  act.  There  is  no  evi¬ 
dence  that  it  was  done  by  the  command,  or  even  with  the  per¬ 
mission  of  the  King ;  but  from  the  time  of  M.  de  Haugwitz  to 
the  present  moment,  there  has  always  been  a  habit  in  Prussia 
of  making  ministers  the  scapegoats  of  political  faults  and  princely 
unpopularity. 

The  Bar  in  Prussia  holds  so  high  a  position  in  public  esteem, 
and  is  considered,  even  now,  to  be  so  independent  of  patronage 
and  favour,  that  it  could  not  fear  the  fullest  publicity  of  legal 
proceedings.  Except  for  the  material  difficulty  of  erecting 
proper  buildings,  there  seems  no  reason  why,  in  criminal  cases 
at  least,  open  trials  should  not  immediately  take  place.  The  law¬ 
yers  may  begin  to  acquire  the  habit  of  public  pleading  now,  as 
well  as  at  any  other  time.  A  very  strong  dislike  to  the  punish¬ 
ment  of  death  is  growing  up  in  Germany, — much  heightened,  no 
doubt,  by  the  secresy  of  trials ;  and  the  infliction  even  of  lesser 
penalties  is  frequently  regarded  with  popular  suspicion.  In 
each  of  the  annual  publications,  Deutsches  Biirgerbuch  and  Vor- 
udrts  for  1845,  is  a  strong  article  on  that  subject; — recounting 
many  very  painful  cases  of  false  accusation,  condemnation 
of  the  innocent,  and  horrible  cruelties  exercised  by  the  sub¬ 
ordinate  ministers  of  justice; — all  which  are  placed  to  the  ac¬ 
count  of  the  secresy  of  the  procedure.  Open  courts  would 
possibly  not  remedy  all  these  evils;  but,  if  accompanied  by 
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trial  by  jury,  would  obtain  that  assent  of  public  opinion,  with¬ 
out  which  the  best  juridical  system  is  nothing  worth.  The 
scientific  juiists  of  Germany  are  generally  adverse  to  the  in¬ 
troduction  of  the  jury;  and  abstractedly,  as  a  means  of  the  at¬ 
tainment  of  truth,  it  may  indeed  be  difficult  to  defend  it ;  but  in 
its  secondary  effects, — as  a  part  of  tbe  political  education  of  a 
people,  as  a  means  of  producing  general  confidence  in  the  ad¬ 
ministration  of  justice,  and  the  necessity  it  imposes  on  the 
judge  to  attend  to  and  follow  all  the  bearings  of  the  case,  -  it 
amply  des  rves  the  attachment  w’ith  which  it  is  regarded  in  this 
country.  'I'he  assimilation  to  our  mode  of  procedure,  would  also 
tend  to  abolish  in  Pru>sia  an  odious  remnant  of  that  ancient 
jrenal  system,  which  a  Trench  writer  has  aptly  designated  as 
la  c/iasse  aux  crimes — viz.  the  extortion  of  confession  from  the 
accused,  by  every  means  short  of  physical  torture;  and  it  is 
confidently  asserted  that  even  this  is  not  unknown  within  the 
prisons.  One  of  the  heads  of  the  police  at  Berlin  is  held  in  high 
estimation  for  the  ingenuity  and  .cunning  with  which  he  entraps 
the  unwary,  terrifies  the  timid,  and  excites  the  conscientious  to  a 
confession  of  crime.  A  valid  confession  must  take  place  before 
two  witnesses ;  but  the  third  person  can  come  dexterously  in  at 
the  right  moment,  or  may  remain  unobserved  during  the  dis¬ 
closure.  Circumstantial  truth,  no  doubt,  is  frequently  obtained 
by  these  means,  but  at  what  a  sacrifice  of  morality  ! — the  time 
of  the  officers  of  justice  is  saved,  but  by  what  an  infraction  of  the 
first  principles  of  jurisprudence  ! 

No  longer  can  the  literary  men  of  Germany  be  accused  of 
living  in  the  clouds  of  metaphysics,  and  neglecting  the  pressing 
interests  of  their  time.  Abstract  theories, — even  philological 
and  historical  investigation, — are  comparatively  neglected; — 
Boeckh,  the  scholar,  addresses  his  students  on  the  indispensa¬ 
bility  of  perfect  freedom  of  communication  of  thought  to  make 
a  nation  great  and  happy.  Neander,  the  Christian  philosopher, 
encourages  and  instructs  the  Free  Church  of  Scotland.  No 
poetry  is  now  read  which  has  not  a  political  meaning ;  and  this 
clement  has  a  tendency  to  give  a  vague  declamatory  tone  to 
what  should  be  pure  works  of  art. 

We  would  not  wish  to  conceal  the  dangerous  side  of  the  picture. 
There  are  Prussians  of  grave  imagination,  who  look  forward 
with  the  saddest  anticipations  to  the  future  condition  of  their 
country,  and  speak  of  it  as  thoughtful  Frenchmen  might  have 
spoken  of  France  in  1789  ;  and,  although  this  may  not  be  gen¬ 
eral,  yet  it  is  undeniable  that  a  chronic  discontent  is  rapidly 
gaining  ground, — most  painful  in  itself,  and  perilous  to  the 
peace  of  the  nation.  Tfiere  is  very  little  of  what  we  are  accus¬ 
tomed  to  look  for  as  German  bonhommie  in  the  character  of  the 
inhab:tants  of  Central  Prussia ;  they  are  an  unenthusiastic 
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careful  set  of  people  ;  but  wbo  will  be  resolute  enough  in  their 
demands  when  they  once  determine  to  make  them.  Royal 
authoiity  is  no  longer  an  object  of  reverence  ;  and  the  laws 
themselves,  being  considered  in  no  higher  light  than  as  the  ex¬ 
pression  of  the  royal  will,  are  gradually  losing  their  salutary 
influence.  In  bitter  contrast  to  the  less  powerful  kingdom  of 
Wirtemburg,  where  the  inscription  on  one  of  the  public  build¬ 
ings, — ‘  Ma|)py  the  land  where  Love  is  the  subject,  and  Love 
‘  is  the  Lord,’ — hardly  exaggerates  the  popular  contentment, 
Prussia,  unconstitutioned,  will  soon  become  a  country  ruled  by 
suspicion  and  submitting  with  disgust ;  and  at  last  sullenness 
will  burst  into  rage,  and  political  rights  be  forcibly  wrung  from 
the  hand  that  withheld  them.  I'he  people  will  enter  on  the  task 
of  self-government  without  gratitude  to  their  sovereign, — with¬ 
out  distrust  of  themselves, — without  reverence,  as  without 
humility. 

This  prospect  is  far  other  than  that  which  delighted  the  hopes 
of  so  many  patriotic  Germans  five  years  ago.  We,  in  our 
insular  independence,  members  of  a  nation  with  no  frontier  but 
the  subject  ocean,  and  with  the  long  past  of 
‘a  settled  government, 

Where  freeilom  broadens  slowly  down 
I'loin  precedent  to  precedent,’ 

may  hardly  understand  the  solemn  interest  with  which  so  many 
thousands  of  German  race  regard  the  alternative, — whether  the 
liberty  of  Prussia  is  to  be  gained  by  fair  concession,  or  rude 
force, — as  the  question  on  w'hich  the  calm  or  violent  course  of  their 
political  affairs  may  lastingly  depend.  But,  though  mere  spec¬ 
tators  of  the  scene,  we  cannot  be  indifferent  to  what  passes  upon 
it.  Nor  is  the  historical  destiny  of  that  Ruler,  whose  gracious 
hospitality  has  been  so  lately  shown  to  our  own,  and  whose, 
people  seemed  for  a  while  to  forget  every  grievance  and  merge 
eveiy  difference  in  the  cordial  and  affectionate  welcome  of  the 
British  Queen,  without  its  interest.  A  few  years  will  indeed 
determine  whether  a  man  on  whom  Providence  seems  to  have  be¬ 
stowed  all  those  gifts  which  should  endear  a  constitutional  mo¬ 
narch  to  his  subjects,  shall  accept  a  life,  perhaps  of  labour,  but 
of  labour  fulfilled  with  success — perhaps  of  self-denial,  hut  of  self- 
denial  consummated  by  the  satisfaction  of  being  the  benefactor 
of  millions;  or  whether  the  future  historian  of  future  Germany 
shall  have  to  record,  in  the  words  of  Tacitus,  how  happy,  how 
useful,  another  sovereign  than  the  Emperor  Galba  would  have 
been — omnium  consensu  capax  intjmii  nisi  impa  dsset ! 
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names  of  Lord  Grey  and  Lord  Althorp  will  be  for  ever 
associated  with  a  memorable  struggle  and  a  peaceful  victory. 
The  year  which  is  about  to  close  has  seen  both  these  statesmen 
expire — the  one  fall  of  years,’  sinking  gradually  into  the  giave  ; 
the  other,  in  the  full  possession  of  bodily  vigour  and  mental 
activity,  swept  away  by  a  sudden  inroad  of  disease.  VVe  are 
unwilling  to  allow  the  last  scene  of  funeral  honours  to  ter* 
minate  without  offering  our  chaplet  in  the  resting-place  of 
the^e  honoured  men.  Personal  veneration  would  be  enough  to 
prompt  this  voluntary  homage.  But  a  duty  to  the  public  seems 
to  render  that  imperative,  which,  in  other  circumstances,  would 
be  merely  a  grateful  alleviation  of  sorrow.  It  is  the  interest  of 
the  country  at  large  that  its  rulers  should  be  pure  and  high- 
minded — lofty  in  their  objects — faithful  to  their  convictions — 
steady  in  their  attachments — ready  to  affront  with  courage  the 
proscription  of  a  court — and  to  bear  with  patience  the  revilings 
of  the  mnltitude.  It  is  the  interest  of  a  country  when  there  are 
many  roads  to  wealth,  and  many  sources  of  tranquil  enjoyment 
— that  the  ‘  great  art  of  government,’  as  it  has  been  called,  should 
have  its  attractions  fur  those  who  seek  not  their  fortune  in  the 
emoluments  of  oSice,  or  their  amusement  in  the  exciting  variety 
of  political  intiigue.  The  men  who  arequalifiid  by  talent,  pre¬ 
pared  by  education,  and  fitted  by  integrity  for  the  liighest  posts 
in  Parliament  and  in  Council,  ought  to  be  encouraged  by  high 
example,  and  intlained  by  that  love  of  fame 
‘  Which  the  clear  spirit  doth  raise, 

To  fccurn  delights,  and  live  laborious  days.’ 

But  this  cannot  happen,  unless  it  is  clearly  shown  that  high  de¬ 
sert  has  high  fortune  attached  to  it;  and  that  the  vulgar  depre¬ 
ciation  of  political  pursuits  cannot  soil  the  pure  mirror  by  which 
true  statesmen  are  tested  in  the  opinion  of  after  ages.  It  was 
by  such  a  consciousness  that  Dante  describes  himself  to  have 
been  sustained,  when  he  represents  the  spirit  as  bidding  him  de¬ 
spise  the  low  calumnies  of  his  enemies — 

<  I’erche  s’infutura  la  tua  vita 
Vie  piu  che’l  portar  rlelle  lor  injurie.’ 

It  is  for  the  purpose  of  enabling  our  readers  to  reflect  for  them¬ 
selves  on  the  characters  and  career  of  the  two  leaders  of  the 
Reform  Ministry,  and  to  retrace  the  measures  by  which  that 
Ministry  sought  to  purify  the  Constitution,  and  improve  our 
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Laws,  that  we  now  ask  them  to  accompany  us.  Our  sketch 
must  be  a  mere  outline,  for  the  period  of  biography  has  not  yet 
arrived  ;  and  we  are  far  from  wishing  to  anticipate  it. 

It  is  now  sixty  years  since  Charles  Grey  entered  Parliament. 
His  first  speech  was  greatly  admired.  The  fire  and  correctness 
of  his  language,  the  force  of  his  argument,  the  grace  of  his  de¬ 
livery,  assured  the  House  of  Commons  that  a  new  champion  of 
Whig  principles  had  arisen,  whose  voice  would  often  be  heard 
in  the  battle  of  debate.  The  course  he  took  upon  the  Commer¬ 
cial  Treaty  with  France,  was  prompted  by  the  distrust  of  that 
power  which,  at  that  time,  animated  Mr  Fox.  We  must  in 
candour  admit  and  lament,  that  those  maxims  of  policy  taught 
by  Dr  Adam  Smith,  which  bind  nations  together  by  the  reciprocal 
benefits  of  commerce,  produced  less  effect  on  the  minds  of  the 
Whig  leaders  than  on  that  of  Mr  Pitt. 

'1  he  great  question,  however,  which  was  to  shake  England 
and  disturb  the  world,  did  not  arise  till  some  years  later.  The 
French  Revolution  baffled  the  wisdom  of  the  wise,  and  overcame 
the  strength  of  the  powerful.  It  is  curious  to  observe  the  pre¬ 
dictions  of  our  greatest  statesmen.  Mr  Fox  declared  that  the 
French  had  raised  an  edifice  of  freedom  unequalled  in  any  age 
or  country.  Mr  Burke,  speaking  of  France,  in  February  1790, 
said,  ‘  'Fhat  France  had  hitherto  been  our  first  object  in  all  con- 
‘  siderations  concerning  the  balance  of  power.  'I'hat  France  is 
‘  at  this  time,  in  a  political  light,  to  be  considered  as  expunged 
‘  out  of  the  system  of  Europe.  Whether  she  could  ever  appear 
‘  in  it  again  as  a  leading  power,  was  not  easy  to  determine ;  but 
‘  at  present  he  considered  France  as  not  politically  existing  ;  and, 
‘  most  assuredly,  it  would  take  up  much  time  to  restore  her  to 
‘  her  former  active  existence — Gallos  quoque  in  bellis  Jioruisse 
‘  audivimus,  might  possibly  be  the  language  of  the  rising  gene- 
‘  ration.’  *  Mr  Pitt,  in  1792,  spoke  of  peace  for  many  years  as 
the  probable  condition  of  England,  and  founded  his  financial 
calculations  on  that  supposition. 

Alas  !  for  the  predictions  of  statesmen  !  The  glorious  edifice 
of  freedom  became,  in  two  years,  the  most  bloody  tyranny  of 
wild  and  cruel  despots  that  the  world  had  ever  seen.  The  Gauls, 
whose  military  glory  had  departed,  won  victories  without  number, 
and  planted  their  standards  from  Madrid  to  Moscow,  under  the 
conduct  of  the  greatest  Captain  of  modern  times.  The  durable 
peace  which  was  to  bless  the  world,  gave  place  to  the  most 


*  Burke’s  Works,  Vol.  iii.  4to. 
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destructive  contest  in  which  Europe  had  ever  been  engaged  ;  and 
England  was  placed  by  Mr  Pitt  the  foremost  in  that  tierce  con¬ 
flict. 

The  mistakes  of  Mr  Fox  and  Mr  Burke  led  to  no  serious  con¬ 
sequences.  But  the  neglect  and  want  of  foresight  of  Mr  Pitt, 
were  the  fatal  forerunners  of  the  war  which  ensued.  W'hen  the 
monarchs  of  the  Continent  meditated  the  conquest,  and  even  ac¬ 
tually  effected  the  invasion  of  France,  Mr  Pitt  and  his  colleagues 
looked  quietly  on,  and  saw,  in  the  want  of  energy  among  the 
Allies,  a  reason  for  confidence  and  apathy.*  But  when  the 
French  had  shaken  oif  their  invaders,  and  the  combat  was  actu¬ 
ally  engaged  between  the  friends  of  old  institutions  and  the 
founders  of  the  iiew  democracy,  who  can  wonder  that  the  furious 
government  of  clubs  and  mobs  should  push  their  victory  beyond 
the  ancient  frontiers,  and  propagate  by  arms  the  doctrine  which 
arms  had  been  used  to  overthrow  ?  Had  Mr  Pitt  calculated  on 
the  unity,  fervour,  and  military  qualities  of  the  French  people; 
had  he  profited  by  the  observation  of  Machiavel,  that  a  people 
in  the  midst  of  internal  dissensions  gather,  from  the  energy  the 
contest  inspires,  the  force  to  repel  an  invader ;  had  he  weighed 
the  perils  of  an  outburst  of  the  French  volcano  upon  the  peace¬ 
ful  and  enervated  people  of  ancient  Europe,  he  never  would  have 
allowed  the  invasion  of  the  Duke  of  Brunswick.  Had  he  threat¬ 
ened  Austria  and  Prussia  with  the  armed  intervention  of  England, 
those  powers  would  never  have  ventured  upon  the  attempted  con¬ 
quest  of  France. 

That  precious  time  was  lost.  Mr  Pitt  seems  to  have  been  in¬ 
fected,  notwithstanding  his  own  experience  of  17b8,  with  the 
fallacious  theory,  that  England  can  behold  unmoved  the  disorders 
and  hostilities  of  the  Continental  powers.  When,  however,  the 
phantom  of  French  aggrandizement  rose  before  his  eyes  ;  when 
treaties  were  violated,  and  Holland  was  threatened  with  the  fate 
of  Belgium — it  w’as  impossible  to  take  any  part  free  from  peril. 
Mr  Pitt  could  not  shake  hands  with  the  blood-stained  anarchy  of 
Paris.  He  could  not,  with  his  views,  insist  on  the  restoration  of 
the  Bourbons,  and  their  absolute  monarchy.  He  rushed  into  war, 
because  he  did  not  know  how  any  longer  to  remain  at  peace. 
He  rushed  into  war  without  a  plan  or  an  object :  the  powerful 
Minister  of  a  great  country  resolved  to  fight  bravely,  but  igno¬ 
rant  of  his  danger,  and  lost  in  the  darkness  of  that  mighty  tem¬ 
pest. 

Mr  Burke  was  indignant  because  the  English  Ministry  would 


*  See  a  Letter  of  Mr  Duudas  in  Burke’s  Correspondence. 
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not  at  once  take  up  the  cause  of  the  Bourbons,  and  fight  for 
monarchy. 

Mr  Fox,  and  with  him  Mr  Grey,  took  a  different  view.  They 
thought,  that  even  after  the  fraternizing  decree  of  November, 
and  the  opening  of  the  Scheldt,  it  was  still  possible  to  accept 
explanations  from  France,  and  maintain  peace.  Mr  Fox,  whose 
abilities  fur  the  management  of  foreign  affairs  were  unequalled, 
might  probably  have  been  able  to  accomplish  so  difficult  an  ob¬ 
ject.  Mr  Pitt  did  not  attempt  it;  be  divided  the  Opposition, 
and  nearly  ruined  his  country. 

Mr  Grey,  in  the  midst  of  the  alarm  which  inspired  the  higher 
and  middle  classes,  adopted  a  bold  project,  and  unfolded  it  in  a 
manly  tone.  He  proposed  that  the  House  of  Commons  should  be 
reformed.  He  thought,  and  justly,  that  when  the  constitution  was 
purified  and  reformed,  the  people  would  rally  round  it  with  such 
truth,  zeal,  and  affection,  that  no  fear  of  contagion  from  French 
principles  need  be  entertained.  In  1793,  and  again  in  1797,  he  pro¬ 
posed  in  the  House  of  Commons  a  plan  of  Parliamentary  Reform. 
It  was  rejected.  The  Parliament  which  refused  to  reform  the 
abuses  in  its  own  body,  pressed  upon  the  people  with  the  weight  of 
an  awful  senate ;  the  safeguards  of  personal  liberty  were  suspend¬ 
ed  ;  the  Crown  was  authorized  to  detain  the  subject  in  prison  with¬ 
out  proof  of  crime  ;  the  Press  was  curbed  ;  public  meetings  were 
prevented  ;  the  laws  against  sedition  were  made  more  and  more 
stringent.  Predictions  of  French  ruin  were  falsified  ;  English 
credit  was  shaken  ;  the  paper  money  of  the  banks  received  a 
legal  sanction ;  the  public  debt  was  enormously  increased. 

This  was  a  peiiod  to  try  men’s  souls.  The  cry  of  the  landed 
and  the  mercantile  and  the  funded  interests  was  in  favour  of  the 
Minister.  The  Whig  party  itself  was  broken  and  separated,  by 
the  discordance  between  Mr  Fox  and  Mr  Burke.  The  minority 
in  the  House  of  Commons  was  small  in  number.  The  opponents 
of  the  war  were  stigmatized  as  the  favourers  of  a  foreign  enemy  ; 
the  friends  of  the  laws  and  liberties  of  England  were  denounced 
as  the  apostles  of  French  Jacobinism.  The  crimes  of  Marat  and 
Robespierre,  the  worship  of  the  Goddess  of  Reason,  and  the  pro¬ 
gress  of  massacre  in  Paris,  swelled  the  tide  of  public  indignation, 
and  exposed  the  advocates  of  peace  to  be  swept  away  in  the 
torrent. 

But  Mr  Fox  did  not  quail,  and  Mr  Grey  stood  by  him  to  en¬ 
counter  the  storm.  Mr  Burke  has  borne  his  testimony  to  the 
abilities  of  the  Opposition.  Their  courage  was  equal  to  their 
abilities.  The  speeches  made  in  those  days  in  Parliament,  and 
in  Courts  of  Justice,  w’ere  acts  of  heroism.  At  length  Mr  Fox 
grew  dispirited  by  the  hopelessness  of  the  struggle  ;  and,  retiring 
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to  St  Anne’s,  expressed  his  delight  at  the  exchange  of  the  tur¬ 
moil  of  political  debate  for  literary  ease,  and  the  leisure  of  his 
beautiful  gardens. 

The  second  revolutionary  war  was  not  marked  by  the  same 
features.  Napoleon  had  given  order  and  despotism  to  France. 
The  Whig  party  had  not  only  regained  Lord  Spencer,  Lord 
Fitzwilliam,  and  Mr  Windham,  but  had  acquired  the  alliance  of 
Lord  Grenville, — more  than  an  equivalent  for  the  loss  of  the 
Duke  of  Portland. 

In  1806  the  Whig  leaders,  upon  the  death  of  ^Ir  Pitt,  came 
into  power.  Mr  Grey  was  First  Lord  of  the  Admiralty.  After 
the  death  of  Mr  Fox,  he  became  Secretary  of  State  for  Foreign 
Affairs.  The  ministry  failed  in  their  attempt  to  make  peace ; 
their  military  and  naval  expeditions  were  unsuccessful ;  but  they 
completely  and  finally  abolished  the  slave-trade.  Nor  was  their 
end  inglorious.  While  they  were  willing  to  waive  any  imme¬ 
diate  attempt  to  better  the  condition  of  the  Roman  Catholics, 
they  refused  to  give  a  pledge  not  to  offer  advice  to  the  King 
upon  that  subject,  should  their  duty  to  the  state  require  it. 
George  1 11. ,  who  had  obtained  such  a  pledge  from  Mr  Pitr, 
instantly  took  measures  for  replacing  them  by  the  remnant  of 
the  Tory  administration.  The  cry  of  No  Popery  was  raised  by 
Mr  Perceval,  and  with  great  success.  A  fanatical  clamour 
called  for  the  proscription  of  those  statesmen  who  could  harbour 
a  wish  for  the  removal  of  Roman  Catholic  disabilities.  'I'he 
general  election  of  1807  ended  in  the  complete  discomfiture  of 
the  Whig  party. 

During  the  following  years,  power  was  more  than  once  within 
reach  of  Lord  Grey.  But  he  never  saw  within  his  reach  the 
means  of  carrying  those  measures  of  relief  to  the  Roman 
Catholics  of  Ireland,  by  which  that  large  portion  of  our  country¬ 
men  might  be  placed  on  an  equality  with  their  Protestant 
brethren  ;  and  he  steadily  refused  the  bondage  without  the  glory 
of  office. 

There  is  something  striking  in  the  sight  of  the  leader  of  that 
party  in  the  state  which  was  most  attached  to  popular  freedom, 
excluded  from  power  till  he  was  nearly  seventy  years  of  age  by 
popular  opinion.  He  who  had  fought  unsuccessfully  by  the 
side  of  Mr  Fox  for  peace  abroad,  fought  as  vainly  during  a  long 
period  for  union  at  home.  •  The  principles  of  freedom  and  of 
justice  were  obnoxious,  but  they  were  not  less  dear  to  Lord 
Grey.  In  his  breast  was  kept  alive  that  flame  which,  to  all 
outward  sight,  was  extinguished.  Ever  warm  in  the  denunciation 
of  oppression.  Lord  Grey  urged  on  a  reluctant  House  of  I  ords 
the  just  claims  of  Ireland.  He  was  content  to  relinquish  power  ; 
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lie  would  not  siek  popularity  ;  a  reformer,  when  the  people  were 
averse  to  reform  ;  a  friend  of  religious  liberty,  when  that  liberty 
was  assailed  by  bad  laws  and  bad  men.  He  stood  erect,  like  a 
noble  column  of  an  ancient  temple,  firm  on  its  base,  and  rearing 
its  capital  in  the  sky,  after  the  altar  hud  been  buried  in  the  dust, 
and  the  worship  of  the  goddess  had  been  forgotten. 

The  proposal  made  to  Lord  Grey  in  1812  by  Lord  Moira, 
was  rejected,  upon  that  nobleman’s  insisting  that  members  of 
the  Household  having  seats  in  parliament,  should  not  lose  their 
offices.  This  question  was  entirely  different  from  that  which 
arose  in  1869,  when  Sir  Robert  Peel  required  that  ladies  of 
the  Queen’s  Household,  connected  by  marriage  with  his  political 
opponents,  should  be  dismissed.  Lord  Grey  himself,  who  thus 
acted  in  181*2,  approved  of  Lord  Melbourne’s  conduct  in  1839; 
aiid,  with  Lord  Spencer,  attended  in  the  House  of  Lords  on  a 
day  when  it  was  stated  that  Lord  Melbourne’s  resumption  of 
office  would  be  attacked,  for  the  purpose  of  declaring  their  entire 
concurrence  with  the  ministry  in  the  course  they  had  pursued. 

In  1810  Lord  Grey  made  a  speech  on  the  state  of  the  nation, 
in  which  he  declared  his  opinions  in  the  most  solemn  manner 
on  the  great  questions  of  Ireland  and  Reform.  We  have  al¬ 
ready  stated  his  opinion  upon  Ireland  ;  but  we  cannot  refuse  our¬ 
selves  the  pleasure  of  quoting  at  large  his  sentiments  upon 
Reform,  delivered  to  an  adverse  audience  in  an  inauspicious 
time : — 

‘  I  have  hitherto  spoke  of  financial  reform,  and  the  reduction  of  need¬ 
less  offices :  in  my  judgment,  your  Lordships’  duty  does  not  stop 
here.  You  are,  my  Lords,  in  a  situation  wherein  it  is  incumbent  upon 
us  to  look  into  these  defects,  which,  having  arisen  through  time, 
have  injured  the  frame  and  corrupted  the  practice  of  our  constitution, 
and  to  apply  to  the  abuse  such  remedy  as  can  be  effected  by  a  gradual, 
temperate,  and  judicious  reform,  suited  to  the  nature  of  the  evil,  the 
character  of  government,  and  the  principles  of  the  constitution.  1 
would  nut  have  ventured  to  make  this  avowal  to  your  Lordships,  with¬ 
out  much  previous  thought,  and  the  most  deliberate  circumspection. 
The  question  of  reform  has  lung  engaged  my  most  serious  contempla¬ 
tion.  At  an  early  period  of  my  life,  1  certainly  took  up  strong  opinions 
on  this  subject,  and  pursued  them  with  all  that  eager  hope  and  san¬ 
guine  expectation,  so  natural  to  the  ardour  of  youth.  I  will  nut  say 
that  there  may  nut  have  arisen  some  difference  between  my  present 
sentiments  and  former  impressions  ;  still  I  beg  leave  to  assure  your 
Lordships,  that  the  general  opinions  I  have  formed,  1  have  not  in  my 
maturer  age  seen  cause  to  change,  and  that,  whatever  distinction  exists 
between  my  early  and  my  present  views  of  reform,  on  its  great  grounds 
that  question  has  not  been  abandoned  by  me.  That  a  degree  of  dif¬ 
ference  exists  between  my  present  and  former  impressions  is  what  1 
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freely  acknowledge  ;  he,  indeed,  must  have  either  been  prematurely 
w  ise,  or  must  have  learnt  little  by  experience,  who,  alter  a  lapse  of  twenty 
years,  can  look  upon  a  subject  of  this  nature  in  all  respects  precisely 
in  the  same  light.  But  though  I  am  disposed  soberly  and  cautiously 
to  estimate  the  principles  of  the  constitution — though,  perhaps,  I  do 
not  see  in  the  same  high  colouring  the  extent  of  the  evil  sought  to  he 
redressed,  and  am  more  doubtful  as  to  the  strength  and  certainty  of 
the  remedy  recommended  to  be  applied  ;  still,  after  as  serious  and  dispas¬ 
sionate  a  consideration  as  1  can  give,  to  what  I  believe  the  most  im¬ 
portant  question  that  can  employ  your  Lordships’  attention,  it  is  my 
conscientious  opinion,  that  much  good  would  result  from  the  adoption 
of  the  salutary  principles  of  reform,  gradually  applied  to  the  correction 
of  those  existing  abuses  to  which  the  progress  of  time  must  have 
unavoidably  given  birth  ; — taking  especial  care  that  the  measures  of  re¬ 
form  to  be  pursued  should  be  marked  out  by  the  constitution  itself, 
and  in  no  case  exceed  its  wholesome  limits.  With  respect  to  any 
specific  proposition  of  Reform  of  the  other  Hou-e  of  Parliament,  I 
know  not  how  to  speak  of  it,  fearful  lest,  even  in  introilucing  the 
topic,  I  should  transgress  the  bounds  of  that  respect  due  to  an  integral 
branch  of  the  legislature ;  and  most  particularly  as  the  propriety  of  any 
proposition  of  this  nature  must  rest  upon  the  acknowledged  imperfec¬ 
tions  of  the  branch,  together  with  the  abuses  which  have  rendered  it 
less  strong  as  a  barrier  fur  the  people  against  the  encroachments  of 
power.  But  as  nothing  can  be  done  on  this  subject  without  the  con¬ 
currence  of  all  the  branches  of  the  legislature,  and  as  that  which  affects 
one  branch  concerns  us  all — as  the  question  itself  is  of  the  highest  im¬ 
portance  to  the  nation  at  large — it  is,  my  Lords,  of  particular  consequence 
even  to  so  humble  an  individual  as  myself,  that  my  opinion  on  this 
subject  should  not  be  misrepresented.  1  therefore  am  ready  to  declare 
my  determination  to  abide  by  the  sentiments  I  have  before  expressed  ; 
and  that  I  am  now,  as  I  was  formerly,  the  advocate  of  a  temperate, 
gradual,  judicious  correction  of  those  defects  which  time  has  introduced, 
and  of  those  abuses  in  the  constitution  of  the  other  House  of  Parlia¬ 
ment,  which  give  most  scandal  to  the  public,  at  the  same  time  that 
they  furnish  designing  men  with  a  pretext  for  inflaming  the  minds  of 
the  multitude,  only  to  mislead  them  from  their  true  interest.  To  such 
a  system  I  am  a  decided  friend — wherever  it  shall  be  brought  forward, 
from  me  it  shall  receive  an  anxious  and  sincere  support.  But  as  1 
never  have,  so  I  never  will  rest  my  ideas  of  salutary  reform  on  the 
grounds  of  theoretic  perfection.  While  I  shall  ever  be  ready  to  correct, 
by  the  fixed  principles  of  the  constitution,  an  admitted  inconvenience 
-  where  that  inconvenience  is  practically  felt,  I  continue  to  disapprove  of 
all  those  general  and  vague  speculations  in  which  some  men  would 
wish  to  engage. 

‘  It  was  an  objection  formerly  urged,  and  which  has  of  late  by  certain 
persons  been  revived,  against  many  of  the  beat  parts  of  our  constitution, 
and  particularly  against  the  powers  and  privileges  of  the  respective 
branches  of  the  legislature,  that  they  are  not  to  be  found  enacted  in 
any  statute,  or  created  by  any  written  document ;  but  what  such  persons 
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advance  as  an  objection  to  the  practice  of  the  constitution,  I  have  ever 
considered  as  one  of  its  greatest  perfections.  To  this  conviction  I 
have  been  led  by  all  that  1  have  learnt  from  the  highest  authorities, — 
authorities,  alas  I  with  whose  presence  and  instruction  we  shall  no 
more  be  enlightened  ;  but  whose  tab nts,  wisdom,  and  constitutional 
learning,  we  all  acknow'ledge  and  revere.  It  is  the  folly  and  presump¬ 
tion  of  the  present  day  to  adopt  a  contrary  doctrine — to  decry  every 
thing  that  is  not  defined  by  statute — to  deny  all  authority  to  any  usage 
growing  out  of  the  principles  of  the  constitution,  if  it  happens  not  to 
be  expressly  supported  by  w  ritten  law.  Nor  is  it  nowr  for  the  first  time 
that  such  damrerous  errors  have  been  propagated  in  this  country  by  mis¬ 
chievous  or  misguided  men  ;  similar  objections  were  once  before  urged, 
though  from  other  quarters,  against  the  powers  of  Parliament,  and  led 
in  their  turn  to  the  triumph  of  persons  who  were  equally  enemies  of  all 
powers  and  privileges,  in  whicbever  branch  of  the  legislature  they 
might  be  vested — persons  whose  objections  are  of  a  truly  Radical 
nature,  and  go  against  the  existence  of  all  authority  and  control  what¬ 
ever,  except  that  which  their  own  bands  have  usurped.  1  need  not 
remind  your  Lordships  that  these  political  heresies  plunged  the 
country  into  universal  anarchy,  and  had  wellnigh  subjected  it  for 
ever  to  an  arbitrary  government.  Happily,  by  its  own  inherent 
powers,  the  constitution  recovered  itself,  and  gradually  established 
and  assigned  to  its  various  branches  rights  peculiar  to  each,  but 
necessary  to  the  preservation  of  all,  which,  in  the  harmony  and  co¬ 
operation  of  all  its  powers,  have  been  found  to  give  the  best  practical 
effect  to  its  principles,  and  to  lead  directly  to  that  system  of  efiScient 
government  best  adapted  to  the  spirit  and  happiness  of  a  free  people. 
If,  my  Lords,  any  consideration  more  than  another,  could  confirm  me  in 
the  validity  of  this  doctrine,  it  would  be  the  concurrent  opinion  of  that 
great  statesman  by  whom  it  is  the  pride  of  my  life  to  have  been  in¬ 
structed  and  informed  in  the  early  part  of  my  political  career — I  mean 
Mr  Fox  ;  w  hose  views  respecting  Reform  1  had  frequent  opportunities 
of  ascertaining  in  the  course  of  many  debates,  and  than  whom  there 
never  existed  one  who  more  fully  understood  the  principles,  or  more  af¬ 
fectionately  appreciated  the  blessings  of  the  venerable  constitution  under 
which  he  lived.  If,  in  his  political  creed,  there  was  one  article  which 
he  held  more  steadfastly  than  another,  it  was,  that  while  a  system  was 
practically  good,  he  would  always  abstain  from  mending  it  by  theories. 
And  never,  my  Lords,  can  I  forget  his  powerful  observations,  when,  in 
his  place  in  Parliament,  he  stated  his  conviction  of  the  absolute  impossi¬ 
bility  of  providing  for  all  the  variety  of  human  events  by  any  previous 
speculative  plans;  for,  sai<l  he,  I  think  that  if  a  number  of  the  wisest, 
ablest,  and  most  virtuous  men  that  ever  adorned  and  improved  human 
life,  were  collected  together,  and  seated  round  a  table  to  devise  a  priori 
a  constitution  for  a  state,  it  is  my  persuasion  that,  notwithstanding  all 
their  ability  and  virtue,  they  would  not  succeed  in  adapting  a  system  to 
the  purposes  required,  but  must  necessarily  leave  it  to  be  fitted  by  great 
alterations  in  the  practice,  and  many  deviations  from  the  original  ilesign. 
And  this  opinion  he  was  wont  to  illustrate  by  the  familiar  but  apt  ex- 
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ample  of  building  a  house,  w  hich,  notwithstanding  all  the  study  and  con¬ 
sideration  previously  bestowed  upon  the  plan,  was  never  yet  known  to 
supply  every  want,  or  to  provide  all  the  accoinmcMlations  which,  in  the 
subsequent  occupation  of  it,  were  found  to  be  necessary.  Nay,  he  used 
to  remark,  that  however  6ne  to  look  at  a  regular  paper  plan  might  be, 
no  house  was  so  commodious,  or  so  habitable,  as  one  that  was  built  from 
time  to  time,  piecemeal,  and  without  anv  regular  design.  To  those 
principles  of  practical  reform,  so  w  isely  enforced  by  that  great  statesman, 
I  am  determined  to  adhere,  and  the  acquiescence  of  your  Lordships  it  is 
my  duty  also  to  solicit;  again  repeating,  that  the  reme<ly  I  seek  shall  be 
limited  by  the  existing  defects — shall  be  marked  by  the  constitution  it¬ 
self,  and  not  launch  out  into  any  extravagance  of  theory,  which  even  ap¬ 
pearances  may  recommend. 

‘  My  Lords,  this  is  no  new  opinion  of  mine  ;  for  if  your  Lordships  w  ill 
be  pleased  to  lend  your  attention  to  any  statement  respecting  so  humble 
an  individual  as  myself,  1  think  it  is  in  my  power  to  prove  to  your  satis¬ 
faction  that  none  other  was  ever  entertained  by  me.  It  is  necessary 
that  I  should  go  so  far  back  as  the  year  1792, — a  period  when  such 
o|)inions  were  made  the  subject  of  more  political  heat  and  contention 
than  at  any  subsequent  time.  At  that  period  a  society  was  foinied  to 
promote  the  cause  of  parliamentary  reform,  under  the  denomination  of 
Friends  of  the  People,”  and  of  this  society  1  had  the  honour  to  be  a  mem¬ 
ber.  At  that  time  the  Friends  of  the  People,  both  collectively  and  indi¬ 
vidually,  w’ere  exposed  to  much  misrepresentation.  We  were  subjected 
then,  as  it  is  my  fate  now,  to  have  our  motives  and  our  conduct  made 
the  objects  of  great  and  unmerited  obloquy.  We  were  then  held  up  to 
obloquy  by  the  same  description  of  persons  who  now  describe  us  as  no 
sincere  friends  to  reform,  no  real  advocates  for  the  rights  of  the  people, 
because  we  were  not  prepared  to  support,  what  was  then  as  it  is  now 
called,  and  most  falsely  called,  a  lladical  reform.  These  charges  were 
communicated  to  the  world  in  two  declarations,  published  by  a  society 
formed  at  the  same  time,  for  the  purpose  of  promoting  constitutional  in¬ 
formation.  In  consequence  of  these  charges,  and  in  answer  to  some 
letters  addressed  to  us  by  individuals,  one  of  which  was  from  Major 
Cartwright,  who  took  the  same  part  then  as  he  does  now,  and  1  believe, 
conscientiously,  we  felt  it  necessary  to  make  a  public  declaration  of  the 
principles  upon  which  we  associated,  and  of  the  constitutional  objects 
to  which  our  exertions  were  directed.  It  was  signed  by  my  noble  friend 
near  me,  (the  Duke  of  Bedford,)  then  Lord  John  llussell,  and,  with 
your  Lordships’  permission,  I  will  now'proceed  to  read  it. 

‘  “  May  12,  1792.  We  profess  not  to  entertain  a  wish  that  the  great 
plans  of  public  benefit  which  Mr  Paine  has  so  powerfully  recommended 
should  be  carried  into  effect ;  nor  to  amuse  our  fellow-citizens  with  the 
magnificent  promise  of  obtaining  for  them  the  rights  of  the  people  in 
their  full  extent — the  indefinite  language  of  delusion,  which,  by  opening 
unbounded  prospects  of  political  adventure,  tends  to  destroy  that  public 
opinion  which  is  the  support  of  all  true  governments,  and  to  excite  a 
spirit  of  innovation,  of  which  no  wisdom  can  foresee  the  effect,  no  skill 
divert  the  course.  We  view  man  as  he  is,  the  creature  of  habit  as  well 
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as  of  reason.  We  think  it  therefore  our  bounden  duty  to  propose  no 
extreme  changes,  which,  however  specious  in  theory,  can  never  be  ac¬ 
complished  without  violence  to  the  settled  opinions  of  mankind,  nor 
attempted  without  endangering  some  of  the  most  inestimable  advantages 
we  enjoy.  Weave  convinced  that  the  people  bear  a  fixed  attachment  to 
the  happy  form  of  our  government,  and  to  the  genuine  principles  of  our 
constitution  ;  these  we  cherish  as  the  objects  of  such  attention,  not  from 
any  im[)Iicit  reverence  or  habitual  superstition,  but  as  institutions  best 
calculated  to  produce  the  happiness  of  man  in  civil  society ;  and  it  is 
because  we  are  convinced  that  abuses  are  undermining  and  corrupting 
them,  that  we  have  associated  for  the  preservation  of  those  principles. 
We  wish  to  reform  the  constitution,  because  we  wish  to  preserve  it.” 

‘  These  were  my  opinions  in  1792 ;  and  1  at  this  hour  continue  to 
maintain  them.’  * 

The  disasters  of  the  French  in  Russia ;  the  victories  of 
Wellington  in  Spain  ;  the  revolt  of  Germany  against  the  rule  of 
Napoleon — at  length  procured  for  England  a  triumphant  peace. 
But  it  was  long  before  the  opinions  of  the  Whigs  obtained  the 
sanction  of  the  country,  whose  passions  had  been  roused  to  such 
heat  by  war  and  glory,  that  it  was  long  before  they  cooled  down 
to  the  temperature  of  rational  government  and  peaceable 
reform. 

At  length  the  arguments  of  true  statesmen  made  an  impres¬ 
sion.  The  views  of  Mr  Horner  on  Currency,  prevailed  over 
those  of  Mr  Vansittart.  The  narrow  commercial  policy  of  that 
Minister,  yielded  to  the  Free-Trade  Petition  of  the  city  of  Lon¬ 
don.  The  favour  which  Lord  Castlereagh  had  exhibited  to  the 
despotisms  of  the  Continent,  was  exchanged  by  Mr  Canning  for 
a  more  enlarged  and  English  policy.  Those  supposed  barriers  of 
the  Church,  the  Test  and  Corporation  Acts,  although  defended 
by  the  ministry,  fell  before  a  majority  of  the  House  of  Commons. 
The  vigorous  blows  of  Mr  O’Connell  struck  down  the  iron  gates 
which  excluded  the  Roman  Catholics  from  the  inner  temple  of 
the  constitution.  The  old  Tory  system  tottered  to  its  fall. 
The  first  touch  of  a  newly  elected  parliament  threw  it  to  the 

Grey  had  been  twenty  years  in  the  House  of  Commons 
and  twenty-three  in  the  House  of  Lords.  Mr  Fox  and  Mr  Burke, 
Mr  Pitt  and  Mr  Sheridan,  were  gone.  Lord  Grenville  had 
totally  retired  from  public  affairs. 

In  this  situation,  men  looked  around  them  to  scrutinize  the 
character  of  the  statesman  of  former  days  who  came  forward  to 
preside  over  the  councils  of  King  William. 
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Lord  Grey  was  a  man  of  lofty  integrity,  of  unblemished  honour, 
the  object  of  afiectionate  attachment  to  his  friends,  of  respect  and 
admiration  to  all  his  countrymen.  He  had  never  swerved  an 
instant  from  that  line  of  public  duty  which  appeared  to  him  the 
most  direct.  Office  accompanied  by  the  desertion  of  a  friend, 
or  the  abandonment  of  a  principle,  was  in  his  eyes  infamy.  For 
years  he  had  confronted  obloquy,  and  defied  an  adverse  court. 

*  Ille  velut  lupes  magnum  quae  prodit  inaequor, 

Obvia  ventorum  furiis  expo>taqae  pontu, 

Vim  cunctam  atque  iras  perfert  coelique  marisque, 

Ipsa  immota  inanens.’ 

Yet  Lord  Grey  was  by  no  means  obnoxious  to  the  charge  of 
being  obstinate  and  unyielding.  With  colleagues  and  associates 
in  whom  he  confided,  no  man  was  more  ready  to  discuss,  more 
patient  to  hear,  more  willing  to  modify  previous  impressions. 
When,  however,  the  result  of  discussion  had  settled  his  opinion, 
then,  after  the  fairest  balance  of  opposite  reasons,  he  would  give  a 
firm  and  clear  decision.  He  never  liked  that  wavering  course, 
which,  subtracting  from  one  side  all  its  vigour,  and  from  the  other 
all  its  caution,  left  a  residuum  which  was  vapid  and  tasteless.  His 
perceptions  were  too  clear  to  allow  him  to  adopt  what  was  vague 
or  obscure ;  his  heart  was  too  upright  to  allow  him  to  sanction 
what  was  mean  or  dastardly.  He  could  not  stoop  to  flatter  a 
Prince ;  he  could  not  play  tricks  to  please  a  rabble. 

His  public  speaking  reflected  the  character  of  the  man. 
Openness  and  candour  had  been  the  characteristic  virtues  of  Mr 
Fox,  and  hisgreat  disciple  resembled  him  in  the  possession  of  those 
qualities.  He  spoke  neither  with  the  impetuous  energy  of  Mr 
Fox,  nor  with  the  declamatory  splendour  of  Mr  Pitt.  His 
language  was  admirably  adapted  to  convey  his  meaning,  neither 
sinking  too  near  the  ground,  norrising  out  of  sight — clear,  genuine, 
unadulterated  English.  His  arguments  were  forcible,  arranged 
naturally,  but  still  methodically ;  and  there  was  visible  through 
his  transparent  diction,  a  firm  substantial  public  morality,  and  an 
honest  attachment  to  the  constitution  of  his  country.  A  question 
of  parliamentary  right,  or  legal  liberty,  was  peculiarly  adapted 
to  the  exercise  of  his  talents.  Accordingly,  the  speech  he  made 
on  Lord  Sidmouth’s  circular  respecting  Libels,  may  bear  com¬ 
parison,  in  point  of  matter  and  lucid  order,  w  ith  the  great  speech 
of  Mr  Fox  on  the  Westminster  scrutiny. 

Although  no  one  could  see  Lord  Grey  without  marking  in 
him  a  certain  dignity  of  bearing,  and  high-bred  courtesy  of  man¬ 
ner,  his  ordinary  life  was  entirely  without  formality  or  pomp. 
In  his  country-house  he  might  be  found  in  the  morning,  riding 
or  walking  with  his  daughters,  or  cutting  down  his  young  trees 
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in  his  plantations;  and  in  the  evening,  conversing  or  reading  with 
his  family  around  him,  never  so  happy  as  when  political  cares 
were  thrown  aside  for  amusements,  or  rational  discussion. 

Lord  Althorp,  who  now  became  Chancellor  of  the  Exchequer, 
and  leader  of  the  House  of  Commons,  was  eighteen  years  younger 
than  Lord  Grey.  His  father.  Lord  Spencer,  had  joined  Mr  Pitt 
in  the  first  revolutionary  war,  and  held  office  under  him.  In  re¬ 
turning  to  his  old  connexions,  he  had  retained  several  of  those 
opinions  of  Mr  Burke  which  first  led  to  the  schism.  Accord¬ 
ingly,  Lord  Althorp  when  he  first  sate  in  the  House  of  Commons, 
was  not  friendly  to  Parliamentary  Reform.  He  worked  out  his 
free  principles  by  constant  observation  and  reflection,  in  the 
practical  school  of  parliamentary  life.  His  diligence  was  indefa¬ 
tigable,  his  sagacity  quick,  his  judgment  seldom  at  fault.  Or,  if 
ever  he  fell  into  a  mistake,  it  was  from  too  unsuspicious  a  confi¬ 
dence  in  the  virtue  of  mankind — the  error  of  a  trusting,  believing, 
hoping  nature.  He  had  improved  his  understanding  by  extensive 
reading,  and  was  accustomed  to  work  out  by  reflection  all  the 
great  problems  of  moral  and  political  philosophy  ;  so  that  his 
mind  was  easily  brought  to  act  upon  any  subject  which  events 
placed  before  it.  His  views  were  large  and  comprehensive,  em¬ 
bracing  the  whole  compass  of  improvement  in  our  laws,  our 
commerce,  and  our  constitution.  But,  above  all,  his  opinions  upon 
questions  both  speculative  and  practical,  were  guided  by  a  hum¬ 
ble  reliance  on  the  Goodness  of  God ;  and  a  conviction  that  he 
w  as  bound  in  whatever  he  might  think  or  do, — whether  in  follow¬ 
ing  or  resisting  his  own  inclination, — to  follow  the  Law  of  Christ. 
The  state  of  public  affairs  led  him  to  take  an  active  part  in  the 
House  of  Commons ;  and  although  no  one  was  ever  so  free  from 
the  Pharisaical  profession  of  purity,  yet  the  simplicity  of  his 
character  soon  made  him  understood,  beloved,  and  trusted  beyond 
any  man  in  that  assembly.  This  was  the  more  remarkable,  as 
his  tongue  was  far  from  eloquent;  and,  although  his  arguments 
were  sound  and  comprehensive,  he  was  so  often  wanting  in  words 
as  to  be  obscure,  and  unable  to  convey  adequately  his  meaning. 
But  the  confidence  of  his  friends,  his  party,  and  the  country, 
supplied  all  deficiencies,  and  gave  to  his  few  and  simple  expres¬ 
sions,  as  much  influence  over  his  audience  as  had  ever  been  ob¬ 
tained  by  the  most  admired  eloquence  of  our  greatest  orators. 

He  was  plain  in  manner  and  in  dress,  but  a  short  intercourse 
disclosed  the  scholar,  the  gentleman,  and  the  statesman.  For 
he  possessed,  with  the  entire  absence  of  all  artificial  politeness, 
the  must  genuine  courtesy  of  behaviour  to  all  who  approached 
him.  His  kindness  of  heart  shone  in  the  most  casual,  as  in  the 
most  cordial  intercourse ;  and  while  the  intimacy  of  his  friend- 
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ship  was  a  treasure  reserved  for  few,  the  equanimity  of  his  tem¬ 
per  and  the  charity  of  his  judgments  extended  to  all  who  ap¬ 
proached  him  in  the  conduct  of  affairs,  or  were  opposed  to  him 
in  political  enmity.  He  had  no  jealousy,  no  envy,  and  per¬ 
haps  too  little  ambition.  He  often  said,  that  he  had  hoped 
the  many  votes  he  had  given  in  favour  of  motions  which  were 
supported  by  small  minorities,  would  have  prevented  any  propo¬ 
sal  to  him  to  accept  office.  But  when  he  was  told  by  Lord 
Grey,  that  the  formation  of  the  ministry  depended  upon  his  de¬ 
cision,  he  ftlt  that  he  could  no  longer  hesitate. 

Let  us  now  observe  the  situation  of  affairs  when  Lord  Grey 
became  Prime  Minister.  During  a  period  of  sixty  years,  the 
'I'ory  party  had  held  the  leading  offices  of  the  state.  During 
that  time  they  had  increased  the  public  debt  from  one  hundred 
and  sixty,  to  eight  hundred  millions ; — that  is  to  say,  they  had 
added  about  twenty-four  millions  sterling  to  the  permanent 
taxes  of  the  country.  They  had  lost  thirteen  colonies  in 
America.  They  had  inflicted  an  immense  injury  on  the  country, 
by  substituting  a  debased  currency  in  the  place  of  sterling 
money;  and  the  restoration  of  a  metallic  circulation,  when  it  was 
at  length  restored,  had  been  attended  by  sufferings  of  the  most 
severe  nature.  They  had  converted  the  laws  for  the  relief  of 
the  poor  into  a  machine  for  depressing  the  labourer,  and  pre¬ 
venting  the  rise  of  his  wages.  On  the  other  hand,  they  had 
added  many  new  colonies  to  the  Empire.  They  had  directed 
the  sea  and  land  forces  when  the  victories  of  St  Vincent  and 
Camperdown,  of  the  Nile  and  Trafalgar,  of  Salamanca,  Vit- 
toria,  and  Waterloo,  had  been  recorded  in  the  annals  of  a  nation 
already  glorious  for  its  ancient  renown. 

The  moment  at  which  the  Tory  leaders  resigned  office  was 
one  of  difficulty  and  dismay.  The  constant  lefusal  of  any,  the 
slightest  reform  in  the  representation,  and  the  declaration  of  the 
more  than  human  perfection  of  the  existing  system,  hud  roused 
the  fury  of  a  patient  people.  The  indignation  of  the  metropolis 
was  such,  that  the  King,  who  had  just  ascended  the  throne,  was 
advised  not  to  risk  the  public  tranquillity,  by  entering  the  city 
according  to  custom  in  procession.  I'he  labouring  classes  in 
the  southern  and  western  counties,  driven  to  despair  by  the 
inadequacy  of  their  wages,  had  risen  in  tumult,  and  had  burnt 
or  broken  to  pieces  the  thrashing  machines,  and  other  property 
of  the  farmers.  In  some  places,  the  magistrates  had  yielded  to 
their  demands  of  an  increase  of  wages  ;  in  others,  the  yeomanry 
cavalry  had  put  down  the  rising  by  force.  The  example  of  a 
successful  insurrection  in  Paris  augmented  the  public  ferment ; 
inspired  the  lovers  of  revolution  with  wild  hopes ;  and  deepened 
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the  gloom  of  the  sober  part  of  the  community.  Other  dangers 
arose  on  the  Continent  from  the  same  memorable  event.  Bel¬ 
gium  shook  off  the  yoke  of  Holland,  Italy  was  in  motion,  and, 
while  a  great  part  of  the  French  people  aspired  to  regain  by  war 
the  limits  of  the  Rhine  and  the  Alps,  the  Emperor  of  Russia 
refused  to  acknowledge  the  chosen  King  of  the  French,  and 
Germany  was  agitated  with  rumours  of  the  renewal  of  those 
wars,  from  whose  bleeding  wounds  she  had  yet  scarcely  re¬ 
covered. 

Earl  Grey  was  not  a  man  likely  to  be  intimidated  by  the  for¬ 
bidding  aspect  of  aifairs.  His  policy  was  summed  up  in  a  few 
words — ‘  Peace,  Reform,  Retrenchment :  ’  such  were  in  his 
view  the  objects  to  be  attained  by  a  wise  government ;  such,  it 
may  be  added,  were  the  ends  to  which  the  majority  of  the  nation 
shaped  their  desires. 

It  has  been  absurdly  supposed,  and  widely  repeated,  that,  in 
seeking  for  peace.  Lord  Grey  meant  to  preserve  that  blessing 
by  what  is  called  non-interference,  or  non-intervention  ; — that  is 
to  say,  by  totally  abstaining  from  interference  with  the  affairs  of 
other  countries.  Lord  Grey  had  been  too  long  a  friend  and  fol¬ 
lower  of  Mr  Fox  to  countenance  so  senseless  a  doctrine.  VVe  are 
convinced,  as  that  great  statesman  had  over  and  again  taught,  that 
it  is  only  by  a  vigilant  attention  to  the  affairs  of  the  Continent  that 
this  nation  can  hope  to  secure  the  continuance  of  peace  :  That 
as  it  is  the  interest  of  Great  Britain  to  maintain  the  independence 
of  the  various  states  of  Europe,  connexion  and  alliance  are  the 
necessary  means  to  such  an  end  :  That  the  internal  government 
of  those  states  is  frequently  connected  with  their  external  rela¬ 
tions:  That  the  independence  of  a  country,  or,  in  other  words, 
its  existence  as  a  separate  state,  may  be  wounded  as  mortally  by 
the  support  of  its  internal  factions  as  by  an  attack  on  its  external 
frontier:  That  if  it  be  lawful  for  one  power  to  interfere  for  the 
sake  of  establishing  a  foreign  supremacy,  it  is  lawful  for  another 
to  interpose  for  the  sake  of  strengthening  a  national  government. 

These  doctrines,  so  often  enforced  by  the  greatest  statesmen 
among  us,  had  received  cohesion  and  confirmation  from  the 
modern  history  of  Europe.  '1  he  Dutch  Republic,  in  1688,  then 
at  the  head  of  the  cause  of  European  independence,  had  lent 
their  forces  to  the  Prince  of  Orange  to  bring  about  a  revolution 
in  England.  Again,  when  the  line  of  that  prince  and  Queen 
Anne  failed,  they  engaged  by  treaty  to  support  the  title  of  the 
House  of  Hanover  against  the  legitimate  heir ;  and  actually  sent 
over  troops  to  suppress  the  rebellion  which  occurred  on  the 
accession  of  George  the  First.  It  would  be  laughable  folly  to 
assert  that  the  Dutch  placed  King  William,  or  supported  King 
George  on  the  throne  of  England,  with  a  view  to  establish  the 
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predominant  influence  of  Holland  in  the  affairs  of  England. 
They  saw  clearly  that  King  Janies  had  been,  and  his  grandson 
would  be,  the  hired  pensioner  of  France;  that  the  cause  of 
Europe  required  that  the  ambition  of  France  should  be  resisted; 
and  that  the  Balance  of  Power  must  be  maintained  by  taking 
weight  from  the  scale  of  French  supremacy. 

Ill  1786  the  former  case  had  been  nearly  reversed.  England 
had  become  the  guardian  of  European  independence.  France 
attempted  to  gain  Holland  by  popular  tumult  and  foreign 
intrigue.  England  and  Prussia  restored  the  Stadtholder,  and  put 
down  the  democratic  party.  Interference  in  this  case  was  directed 
by  Mr  Pitt,  and  hailed  with  applause  by  Mr  Fox. 

Lastly,  the  neglect  of  these  salutary  maxims  had  involved 
England  in  the  bluody  and  perilous  war  of  1793. 

Enlightened  by  these  examples  and  these  warnings,  Lord  Grey, 
with  the  assistance  of  Lord  Palmerston,  undertook  the  task  of 
preserving  the  peace  of  Europe.  This  course  was  full  of  perils  ; 
but  by  firmness  and  prudence  they  were  overcome.  A  war 
party  in  France  wished  to  appropriate  Belgium  ;  they  were  not 
gratified.  The  King  of  Holland  attempted  to  bring  the  northern 
powers  in  arms  to  his  support ;  he  was  disappointed.  The  part 
of  England  was  bold,  daring,  just,  pacific.  Her  cordial  agree¬ 
ment  with  France  checked  the  spirit  of  the  Holy  Alliance,  which 
might  otherwise  have  revived ;  her  moderation,  and  the  necessity 
of  conciliating  her,  tempered  the  views  of  France,  and  restrained 
her  warlike  ambition.  The  Whig  ministry  were  violently  re¬ 
proached  with  abandoning  Holland,  and  clinging  too  closely  to 
France.  'I'he  answer  is,  that  Holland  was  not  abandoned;  the 
union  with  Belgium,  which  had  been  begun  in  error,  and  which 
had  never  been  cemented  by  affection,  was  dissolved,  but  full 
justice  was  done  to  the  claims  of  Holland.  Nor  was  the  French 
alliance  purchased  by  any  dishonourable  or  impolitic  concession. 
A  friendly  concert  with  France  is  at  all  times  desirable  for  the 
interests  of  England,  no  less  than  for  the  peace  of  the  world. 
Nor  will  it  now  be  made  matter  of  accusation,  that  the  Whig 
ministry  of  1830  maintained  a  cordial  understanding  with  the 
King  of  the  French. 

The  negotiations  on  the  subject  of  Belgium  lasted  for  several 
years,  and  required  knowledge,  temper,  and  address.  'I'he 
crown  of  Belgium  was  not  disposed  of  without  much  discussion, 
and  the  rejection  of  many  spurious  projects.  When  that  point 
was  settled,  the  infant  monarchy  was  nearly  crushed  in  its  cradle 
by  the  Prince  of  Orange  ;  the  interference  of  the  British  pleni¬ 
potentiary  and  the  near  approach  of  the  French  troops  averted 
the  danger.  The  obstinacy  of  the  King  of  Holland  made  it 
necessary  to  employ  a  fleet  and  an  army  to  enforce  the  surrender 
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of  Antwerp.  But  the  peace  of  Europe  was  at  length  secured  by 
treaty,  and  a  wise  Prince  ascended  the  throne  with  the  full  assent 
of  all  the  great  powers. 

The  question  of  Reform  occupied  the  mind  of  Lord  Grey  from 
the  moment  of  his  accession  to  office. 

The  dangers  of  the  winter  of  1830 ;  the  evident  state  of  public 
opinion  ;  the  profound  secresy  which  was  observed  ;  the  chuck¬ 
ling  of  the  Opposition  leader  at  the  prospect  of  the  proposal  of 
a  trifling  change — are  fresh  in  the  minds  of  many. 

Nor  will  those  who  were  present  easily  forget  the  scene  which 
took  place  in  the  House  of  Commons,  on  the  memorable  first  of 
March.  The  House  was  silent,  curious,  anxious,  till  the  first 
elements  of  the  plan  were  unfolded.  Amazement  succeeded. 
But  when  it  was  explained  that  fifty  boroughs  were  to  be  dis¬ 
franchised,  and  fifty  more  were  to  return  one  member  only  in¬ 
stead  of  two,  the  Opposition  took  courage.  They  could  not 
believe  that  the  intention  was  serious.  'I'hey  triumphed  in  the 
anticipation  of  certain  victory.  Laughter  took  the  place  of  in¬ 
dignation  ;  each  subsequent  announcement  was  gieeted  with 
derision.  Many  of  the  Whigs  despaired  of  success  ;  the  Radicals 
rejoiced, at  the  development  of  a  plan  so  much  in  accordance 
with  their  own  views.  Parties  were  at  fault.  The  great  majo¬ 
rity  of  each  party  was  mistaken.  The  Tories  were  wrong  in 
thinking  that  the  plan  could  be  easily  rejected ;  the  Whigs 
were  premature  in  their  forebodings  of  failure ;  the  Radicals  de¬ 
ceived  themselves  when  they  supposed  that  so  large  a  ruin  must 
lead  to  a  more  uniform  construction.  The  authors  of  the  plan 
were  alone  justified  by  the  event. 

This  assertion  requires  explanation  and  proof.  We  must  first 
examine  what  was  intended ;  next,  what  was  actually  done;  and 
lastly,  what  have  been  the  consequences  of  the  Reform  Act. 

At  the  period  w  hen  the  Reform  Bill  w  as  broughtforward,  public 
opinion  was  excited  and  inflamed.  The  defence  of  the  esta¬ 
blished  system  had  been  obstinate  and  protracted.  Mr  Canning 
in  his  pointed  style  had  said,  in  the  name  of  his  party,  ‘  in  dis- 
‘  franchising  Grampound,  1  mean  to  preserve  Old  Sarum.’  Sir 
Robert  Peel,  on  behalf  of  the  ministry  of  the  Duke  of  Welling¬ 
ton,  had  opposed  the  addition  of  Manchester,  Leeds,  and  Bir¬ 
mingham  to  the  list  of  boroughs  sending  members  to  Parlia¬ 
ment.  Thus  the  line  of  defence  was  complete  and  unbroken  ;  it 
included  the  green  mounds  of  Old  Sarum,  and  excluded  the  great 
marts  of  manufactures. 

So  long  as  the  people  were  not  dissatisfied,  the  House  of  Com¬ 
mons  were  sure  to  approve  of  the  Conservative  feeling.  But  the 
reliance  upon  majorities  within,  had  blinded  the  Tory  leaders  to 
the  signs  of  a  storm  which  was  rising  without.  Lord  Grey  had 
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taken  bis  observations  with  better  skill ;  they  led  him  to  the  fol¬ 
lowing  results: — In  times  of  calm  repose  it  is  wise  to  make 
gradual,  and  even  small  alterations  ;  they  remove  glaring  defects, 
prevent  incipient  complaint,  and  prepare  the  way  for  further 
changes.  But  when  great  changes  are  called  for  by  the  spirit  of 
the  time,  trifling  repairs  only  irritate  and  provoke.  They  are 
willingly  admitted,  but  not  long  acquiesced  in.  The  appetite 
for  change  is  exciud,  not  satisfied.  New  demands  must  be  com¬ 
plied  with.  At  length  the  people  cease  to  discrimincate  between 
useful  improvement  and  heedless  innovation ;  institutions  are 
attacked,  not  because  they  are  bad,  but  because  they  exist ; 
change  itself  becomes  a  popular  necessity,  and  the  best  safe¬ 
guards  of  liberty  are  thrown  into  the  same  lumber-room  with  the 
most  obsolete  corruptions  of  power.  Persons  are  in  fashion  no 
longer  than  their  opinions;  the  most  extreme  are  the  most 
acceptable;  Pym  makes  way  for  Vane,  and  Vergniaud  takes  the 
place  of  Alounier.  Presently  all  is  anarchy,  or  all  is  despotism ; 
Cromwell  or  Napoleon  crush  liberty  under  the  iron  heel  of 
military  rule. 

For  such  reasons.  Lord  Grey  and  the  authors  of  the  Reform 
Bill  resolved  that  their  measure  should  be  large,  in  order  that  it 
should  be  final ;  and  that  it  should  be  final,  that  the  constitution 
might  be  preserved.  But  for  the  sake  of  preserving  the  consti¬ 
tution,  it  was  necessary  not  only  that  the  measure  should  be 
large,  but  that  it  should  be  in  harmony  with  the  essential  parts 
of  that  constitution, — purified  and  restored  indeed,  but  manfully 
upheld.  An  Established  Protestant  Church ;  a  House  of  Lords 
deriving  from  the  crown  ;  an  hereditary  sovereignty  ;  a  respon¬ 
sible  but  powerful  Executive, — such  were  some  of  the  main 
pillars  of  the  'constitution.  An  assembly  chosen  by  universal 
suffrage,  annually  elected,  would  have  sorted  ill  with  the  pur- 
purei  panni  of  the  old  tapestry. 

Nor  was  it  to  be  forgotten  that  Mr  Canning,  in  his  eloquent 
speech  of  1821,  had  forcibly  put  this  objection.  Referring  to 
the  speech  of  Mr  Fox  in  1797,  he  had  contended  that  the 
House  of  Lords  could  only  flourish  by  the  side  of  an  unreformed 
House  of  Commons. 

In  considering  the  construction  of  the  House  of  Commons,  it 
was  observed,  upon  analysis,  to  consist  of  some  parts  which 
oiight  to  be  retained,  but  in  a  better  shape,  and  of  others  which 
ought  to  be  entirely  cut  away.  Thus  it  was  desirable  to  retain 
the  fair  influence  of  property  in  land  ;  but  not  to  allow  it  to  exist 
in  the  shape  of  hovels,  as  at  Gatton  or  St  Mawes,  or  of  exclusive 
corporations,  as  at  Bath  or  Scarborough.  Thus,  likewise, 
it  was  desirable  to  see  in  the  House  of  Commons  commercial  and 
manufacturing  capital  and  intelligence  fairly  represented  ;  but  not 
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to  have  it  introduced,  as  at  Grampound  or  Portarlington,  by  the 
sale  of  seats  to  the  highest  bidder.  On  the  other  hand,  the  mass 
of  political  adventurers,  introduced  into  the  market  of  eloquence 
to  speak  for  hire,  and  sell  their  abilities  for  salary,  might  with 
great  advantage  to  the  public  be  retrenched. 

Proceeding  on  these  views,  one  hundred  and  fifty  seats  in  the 
House  of  Commons  were  abolished.  They  were  all  taken  from 
the  smaller  boroughs.  'I'hose  which  remained  were  thrown 
open,  if  hitherto  close,  to  all  householders  whose  houses,  shops, 
warehouses,  or  olfices  were  of  the  value  of  ten  pounds  a-year. 
The  qualification  for  voting  in  the  scot  and  lot,  or  potwalluping 
boroughs,  was  raised  to  that  sum. 

The  seats  thus  obtained  were  distributed  with  regard  to  the 
altered  circumstances  of  the  country.  The  representation  of 
England  was  reduced  from  five  hundred  and  thirteen  to  five 
hundred.  Eight  additional  seats  were  given  to  Scotland,  and 
five  to  Ireland,  whose  representation  had  been  more  recently 
fixed.  Upwards  of  sixty  were  allotted  to  the  English  and  WeUh 
counties.  Manchester,  Leeds,  Pirmingham,  Sheffield,  Halifax, 
llochdale,  Stoke-upon-Trent,  Stroud,  the  metropolitan  districts 
of  the  Tower  Hamlets,  Finsbury,  Marylebone,  and  Lambeth; 
other  papulous  towns,  the  seats  of  manufacture,  or  the  centres 
of  accumulated  property,  were  now’,  for  the  first  time,  admitted 
into  the  representation.  The  opposition  made  to  a  reduction  in 
the  numbers  of  the  House  of  Commons  in  no  way  affected  the 
extent  of  disfranchisement,  but  added  to  the  number  of  counties 
and  tow^ns  which  sent  members  for  the  first  time,  or  in  augment¬ 
ed  number. 

No  one  who  surveys  this  scheme  impartially,  can  fail  to  see, 
that  while  a  great  blow  was  struck  at  the  old  system  of  close 
boroughs, — having  no  character  of  popular  choice  in  their  size 
or  constitution, — the  property  of  the  country,  consideri-d  as  a 
whole,  obtained  more  than  an  equivalent. 

It  has  been  said  that  the  declared  intention  was  to  make  the 
Reform  Bill  a  final  measure.  Such  was  the  repeated  avowal  of 
Lord  Grey,  Lord  Althorp,  and  Lord  John  Russell  ;  such  was 
the  promise,  on  the  faith  of  which  many  doubtful  or  apprehen¬ 
sive  persons  gave  their  support  to  the  ministry.  Of  course,  this 
declaration  was  to  be  understood  with  two  conditions.  The  one, 
that  amendments  declared  necessary  by  the  abuse  of  the  powers 
conferred  in  the  Act,  or  from  the  obscurity  of  its  provisions,  or 
from  the  increased  fitness  of  a  large  class  of  persons,  should  from 
time  to  time  be  introduced.  The  other,  that  the  general  satis¬ 
faction  which  it  was  the  object  bf  the  bill  to  procure  should 
follow  its  adoption.  Not  of  course  the  satisfaction  of  the  whole 
community,  is  here  meant,  but  general  acquiescence,  and  a  pre¬ 
vailing  iudispositioa  to  fuithcr  cliange. 
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ft  has  been  already  shown,  that  had  the  plan  been  of  the 
moderate  or  trifling  kind  which  many  persons  would  have  pre¬ 
ferred,  the  question  would  not  have  been  settled,  and  perpetual 
agitation  must  have  ensued.  The  same  evil  would  have  been 
incurred  had  the  plan  been  more  destructive  in  its  disfranchise¬ 
ment,  and  more  democratic  in  its  constructive  clauses.  The 
noble  and  the  wealthy  classes,  rooted  in  the  soil  by  prescription, 
and  extending  their  branches  widely  by  the  influence  of  pro¬ 
perty,  would  have  resented  and  resisted  any  scheme  by  which 
numbers  alone  should  govern  this  great  Empire.  Or,  if  defeated 
by  the  force  of  popular  enthusiasm,  they  should  be  compelled  to 
yield  to  the  storm,  they  would  have  taken  advantage  of  a  calmer 
day,  and  excited  the  aristocratic  powers  of  combination  to  over¬ 
throw  the  fragile  fabric,  and  scatter  its  unsettled  foundations. 

lJut  when  the  landed  proprietors  found,  that  by  registering 
voters  they  could  make  their  weight  be  felt  in  the  new  legis¬ 
lature ;  when  the  merchants  and  manufacturers  discovered,  that 
the  new  men  had  their  place  amongst  the  highest  in  the  senate — 
it  was  scon,  that  though  the  rotten  planks  were  removed,  and  the 
rudder  had  been  strengthened,  the  lines  of  the  constitution  had 
not  been  altered,  nor  stability  sacrificed  to  buoyancy  and  speed. 
The  most  powerful  of  the  Torj’-  nobles,  the  most  jealous  latida- 
tores  tempores  acti,  began  to  survey  their  new  abode  ;  to  study  its 
advantages  ;  to  accustom  themselves  to  tlie  broad  lights  and 
spacious  passages  of  the  modern  building ;  and  finally,  to  ac¬ 
commodate  themselves  to  the  restored  habitation : — it  was  found 
that  the  bees  could  still  make  honey,  and  had  even  more  room 
in  the  new  Hive  than  in  the  old — 

*  Ergo  ipcas  qnaravis  argusti  terminus  rcvi 
Excipiat  (neque  enim  plus  septima  dnrifur  mtas.) 

At  genus  immortale  raanet,  multosque  per  annos, 

Stat  fortuna  domns,  et  avi  nnnwrantur  avorum.’ 

It  is  obvious,  that  while  the  authors  of  the  Reform  Act  were 
governed  by  these  considerations,  they  must  have  viewed  with 
scorn  the  imputations  so  harshly  cast  upon  them,  that  they 
sought  to  secure  the  permanent  predominance  of  their  own 
party.  They  must  have  foreseen,  that  a  plan  of  representa¬ 
tion  which  gave  great  power  to  property,  and  maintained  the 
landed  interest  on  a  high,  though  somewhat  lowered  eminence, 
would  give  the  Tory  party,  compact  and  strong  as  that  party 
was,  as  good  a  prospect  of  governing  the  country  as  any  other.  In 
fact,  the  French  Revolution  had  thrown  into  that  party  many  of 
the  oldest  Whig  families;  and  the  government  of  Mr  Pitt  had 
brought  to  their  aid  a  great  portion  of  the  mercantile  commtinity. 
It  was  impossible,  without  wrenching  power  from  its  nsrtural  posi¬ 
tion,  to  exclude  such  a  party  from  the  prospect  of  regaining  th« 
government.  But  as  the  authors  of  the  Reform  Bill  never  con¬ 
templated  such  a  dislocation,  so  likewise  they  never  sought  for. 
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or  expected  such  a  result.  Their  followers  might  indeed  imagine 
that  a  party  which  had  become  so  unpopular  hy  its  resistance  to 
reform,  would  not  soon  rise  again.  But  the  framers  of  the 
Reform  Bill  had  calculated  on  the  variations  in  the  popular 
compass,  and  were  uot  surprised  at  the  change  which  occurred. 

Lord  Grey  had*  promised  lletrenchment.  VVe  take  from  a 
pamphlet,  entitled  The  liefomxed  Miuisiry  and  the  Reformed 
Varliamenti  published  in  1833,  the  following  statement; — 

‘  One  of  llie  earliest  acts  of  Earl  Grey’s  government  was  to  reduce 
their  own  salaries,  those  of  all  the  great  officers  of  state,  and  others 
whose  salaries  exceeded  L.IOOO  per  anBiun.  In  two  years,  viz.  1831 
and  18312,  not  less  than  12G5  offices,  with  salaries  amounting  to 
L.220,000,  were  abolished,  in  the  diflVrent  ostublisl.inents  of  the  govern¬ 
ment.  In  the  customs  alone,  411  offices  were  reduced,  and  a  saving  of 
L.29,000  per  annum,  effected.  In  the  i-xcise  307  were  reduced,  and  an 
annual  saving  of  L.143,250  effected.  Similar  reductions  were  made  in 
the  diplomatic  and  consular  departments.  At  Malta,  Gibraltar,  Capo  of 
Good  Hope,  New  South  Wales,  Van  Uieman’s  Land,  &c.,  a  saving  of 
I..  134,000,  out.  of  a  charge  of  L.41 1,000,  will  bo  the  consequence  of  the 
reductions  made.  In  Canada,  Nova  Scotia,  New  Brunswick,  Trinidad, 
British  Guiana,  &c.,  similar  reductions  have  been  made. 

‘  The  total  saving  in  the  governuient  established  in  the  colonies  will 
be  L.224,000,  out  of  a  charge  of  L.373,00O.  The  following  table  show  s 
the  reductions : — 


1 

1 

Emolnments 

EmoluTnents! 

BiTiii".  j 

1 

iu  IS^.  ; 

in  ls'J3.  1 

Treasury,  .  ...  . 

i  20,900  ; 

£14,800  i 

£6100 

'  Home,  Foreign,  and  Colonial  He-'  : 

!  partmciits,  .  .  .  .  > 

32,828 

36,100  ' 

16,728 

Admiralty,  .... 

19,940 

7500 

12,440 

Army, . 

17,876 

8455 

9421 

King’s  Household,  &c. 

11,280 

2000 

9286 

Customs, . 

64,520 

18,400 

46,120 

Excise, . 

14.300 

7200 

7100 

Judges  and  Courts  of  Law, 

52,492 

38,000 

14,492 

1  Ireland, . 

1  Colonial  Agents,  &c. 

49,903 

32,989 

16,914 

6305 

.  1300 

4005 

j  Miscellaneous, 

0298 

. 

6298 

1  Dll'LOMATIC  AND  CONSOI  AK 

!  OrricES. 

Ambassadors,  .... 

55,30<) 

45,900 

9400 

Eiiyoys  Extraordinary,  and  Minis- 1 
ters  rienipotentiary,  .  .  > 

50,300 

38,900 

11,400 

Ministers  resident  abroad, 

14,200 

10,750 

3450 

Becrctaries,  .... 

1  15,000 

1  44,450 

11,375 

8625 

Consuls,  Ac . 

21,800 

22,650 

General  Total,  . 

1  494,898 

205,469 

199,429 
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Tlie  great  reductions  in  our  naval  and  military  force  made 
it  possible  to  diminish  the  burden  of  taxation — 

‘  When  the  ministry  came  into  office  in  1830,  they  found  the  revenue 
of  the  country  amounting  to  L.50,05G,G16  ;  of  wliich  sum  about 
L  35,000,000  was  required  for  the  payment  of  the  del)t,  civil  list,  and 
other  fixed  charges.  The  estimated  excess  of  income  over  expenditure 
was  tiiat  year  L.700,000;  but,  between  that  period  and  the  present. 
Lord  Ahhorp  has  repealed  the  duty  on  coals,  amounting  to  L.900,000; 
on  cantlles,  to  L.500,000  ;  on  soap,  to  L. 600,000  ;  on  printed  cottons, 
L.550,000  ;  assessed  taxes  and  farming  stuck,  to  L. 440,000  ;  on  marine 
insurances,  to  L. 100,000  ;  on  slates,  tiles ;  on  advertisements  ;  on  tax- 
carts;  small  receipt  stamps ;  on  travellers,  clerks,  book-keepeis,  office- 
men,  &c. ;  making  a  total  of  L.3, 335,000.  These  taxes  were  repealed 
in  1832  and  1803. 

‘  The  same  ministry,  in  1834,  repealed  the  house-tax,  L.l. 200.000  ; 
the  window  tax  on  farm-houses ;  on  husbandry  horses,  used  occasionally 
for  riding  or  drawing  ;  on  shepherds’  dogs  ;  on  post  horses,  used  occa¬ 
sionally  in  husbandry  ;  on  starch,  L.75,000;  and  on  almanacks  ;  making, 
with  the  house-tax,  a  total  of  L. 1,581,000  repealed  in  1834. 

‘  In  addition,  the  annual  payment  ot  the  interest  on  the  West  India 
compensation,  viz.  1.750,000  has  been  provided  for;  so  that  the  total 
reduction  in  the  years  1832,  1833,  and  1834,  with  this  payment,  amounts 
to  no  less  than  L.5, 700,000. 

‘  Every  effort  has  been  made  to  remove  tinnecessary  ami  injurious 
shackles  upon  trade,  cither  by  reducing  taxes  which  pressed  on  industry, 
or  removing  vexatious  regulations  or  exclusive  privileges.  With  this 
view,  the  tax  upon  printed  cottons,  amounting  to  L.‘2,00(t,000  gross, 
ami  L  600,000  net,  was  repealed.  The  cotton-tax,  which  was  substituted 
for  about  half  this  amount  in  1831 — repealed  in  1833.  The  duties 
upon  upwards  of  400  articles  used  in  manufacture,  of  mure  or  le^s  im¬ 
portance,  many  of  them  very  considerable — either  materially  reduced  or 
altogether  repealed  ;  reductions  amounting  to  not  less  than  L.400,000. 
The  package  and  scavage  dues,  amounting  to  L.  16,000  a-year,  have 
been  abolished ;  and  the  port  dues  of  the  City  of  London  reditced  to 
less  than  one  half.  The  Custom-house  laws  have  keen  consolidated, 
and  made  simple  and  easy  of  access. 

The  discussions  regarding  Ireland  which  occurred  when  the 
new  Parliament  met,  we  reserve  for  the  conclusion  of  our  re¬ 
marks.  One  of  the  first  questions  to  which  the  Ileform  Ministry 
turned  their  attention,  was  the  mode  in  which  slavery  in  the 
W'est  Indian  colonies  should  be  treated. 

There  could  be  no  doubt  among  liberal  and  enlightened  men 
on  the  abstract  vices  of  slavery.  Whatever  may  be  the  evils 
of  despotism  in  government,  they  are  as  a  grain  of  sand  com¬ 
pared  to  the  enormous  grievance  of  personal  slavery.  The 
spirit  of  the  Christian  religion,  the  laws  of  humanity,  the  rules  of 
sound  policy,  alike  forbid  that  man  should  be  the  chattel  property 


261 


1846.  Earls  Grey  and  Spencer. 

of  man — his  to  force  to  labour — his  to  corrupt — his  to  torture — 
his  to  kill. 

Indeed,  so  repugnant  is  this  institution  to  human  nature,  that 
it  requires  the  most  violent  means  to  preserve  it.  Horses  grow 
fond  of  their  stable,  and  exult  in  bearing  their  master  to  the 
chase  or  the  charge ;  dogs  feed  from  their  masters’  hands,  and 
watch  with  untiring  affection  over  their  masters’  lives.  Hut  man, 
turning  to  him  ‘  who  made  us  of  such  large  discourse,  looking 
‘  before  and  after,’  cannot  easily  and  willingly  lend  ‘  such 
‘  capability  and  godlike  reason  ’  to  the  uses  of  bondage.  His  mind 
revolts  at  toil  enforced  by  the  whip  for  the  benefit  of  another ;  his 
affections  are  outraged  by  the  licentious  violence  which  robs  him 
of  the  bride  of  his  bosom ;  his  spirit  looks  upward  to  God,  and 
prays  for  deliverance  from  the  unholy  compact. 

It  is  therefore  necessary,  in  order  to  maintain  slavery,  to  de¬ 
grade,  as  far  as  possible,  the  human  nature  to  the  brute.  With 
this  view  idleness  or  disobedience  must  be  followed  by  instant 
chastisement ;  religious  or  intellectual  instruction  must  be  de¬ 
barred  ;  indulgence  must  be  given  in  the  shape  of  childish 
amusement  or  physical  pleasure,  without  any  mixture  of  sweet 
companionship  or  moral  elevation. 

Such  was  slavery  in  the  British  W’est  Indies  during  the  last 
century.  Such  was  the  system  which  the  government  of  Eng¬ 
land,  of  all  parties,  encouraged  by  public  opinion,  fostered,  pro¬ 
moted,  and  upheld.  After  the  abolition  of  the  slave  trade  by  the 
W’hig  ministry  of  1806,  the  philanthropists  who  had  raised  their 
batteries  against  that  iniquitous  traffic  had  employed  the  same 
artillery  against  slavery  itself.  The  government,  imbued  with 
the  Tory  maxim — of  leaving  ill  alone,  had  seen  this  movement 
with  displeasure.  Their  opponents,  with  the  remarkable  ex¬ 
ception  of  Mr  Brougham,  had  not  been  forward  to  incur  the  re¬ 
sponsibility  of  the  mighty  change  contemplated  by  the  society 
for  the  abolition  of  slavery.  Still  opinion  grew  more  and  more 
resolute  against  the  system.  It  was  thought  necessary  to  do 
something.  The  Ministry  put  in  force  a  code  of  regulations, 
mitigating  in  appearance  the  evil  denounced ;  forbidding  the 
flogging  of  women,  allowing  certain  markets  for  the  slaves  to 
dispose  of  their  produce  ;  enforcing  fixed  allowances  of  food  and 
clothing. 

Experience  soon  showed  that  these  regulations  were  founded 
on  wrong  principles.  In  fact,  the  ground  between  slavery  and 
freedom  is  a  shifting  quicksand.  In  slavery,  the  human  animal 
has  a  chance  of  being  as  humanely  treated  as  the  other  cattle  on 
the  owner’s  estate.  If  he  is  obedient,  docile,  industrious,  he 
may  thrive  and  grow  fat  as  well-  as  the  ox  and  the  ass,  and  every 
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thing  that  is  his.  An  intelligent,  kind-hearted  master,  an  honest 
and  good-tempered  overseer,  may  effect  much  in  the  way  of  miti¬ 
gation  by  discretion.  But  mitigation  by  law  is  another  thing. 
The  slave  learns  that  his  master’s  master  has  interfered  in  his 
behalf.  He  inquires  from  his  friends  what  are  the  securities  he 
has  obtained.  He  seeks  to  put  in  force  his  new  and  unaccus¬ 
tomed  rights.  But  the  master  examines,  with  no  less  attention, 
and  with  inore  sagacity,  the  negro  code.  He  knows  that  Par¬ 
liament  intended  labour  to  be  still  compulsory,  and  he  ascertains 
the  means  by  which  it  is  to  be  enforced.  The  negro  and  the 
planter,  from  bondsman  and  master,  become  plaintiff'  and  defen¬ 
dant.  The  negro  finds  he  has  many  ways  of  counteracting  his 
master;  the  master  finds  he  has  many  more  ways  of  defeating 
the  negro.  Complaints  multiply  ;  punishmtnts  increase  in  pro¬ 
portion  ;  the  amount  of  work  diminishes ;  the  indulgence  of  the 
planter  is  at  an  end.  Inspection,  arbitration,  courts  of  justice, 
only  aggravate  the  discord  which  prevails ;  slavery  is  still  the 
law,  and  compuUoiy  labour  the  recognised  obligation  ;  the  sanc¬ 
tioned  mitigations  are  evaded  or  despised :  the  negro  people 
become  more  and  more  exasperated,  and  are  viewed  with  in¬ 
creased  suspicion.  Toil  beyond  human  endurance,  punishments 
exceeding  human  justice,  are  rigorously  enforced ;  population 
rapidly  diminishes,  and  the  planter,  turned  tyrant,  surveys,  with 
dismay,  his  blood-stained  produce  and  his  perishing  people. 

Thus  it  happened  in  Demerara.  The  whole  number  of  slaves, 
on  estates  wholly  or  partially  cultivated  in  sugar,  was,  in  1829, 
47,456.  In  three  years,  to  May  1832,  the  deaths  were  5573 ; 
and  the  total  diminution  of  numbers  2745,  or  5i  per  cent.*  On 
some  estates  the  mortality  was  larger.  'I'he  increase  of  sugar 
from  1826-9  to  1829-32,  was  from  662,001)  cwt.  to  806,000 
cwt.  In  1829,  when  the  slave  population  was  61,627,  the  num¬ 
ber  of  punishments  was  17,359;  in  1831,  the  slave  population 
being  98,000,  the  number  of  punishments  w’as  21,656. 

In  Jamaica,  where  the  Orders  in  Council  had  not  operated, 
the  difference  in  the  increase  of  sugar,  from  1823-6  to  1826-9, 
was  only  from  1 ,054,000  cwt.  to  1 ,389,000  cwt.,  and  the  decrease 
of  population  was  only  from  3i34,000  to  327,000.j' 

Still  the  change  proposed  was  of  an  awful  nature.  Statesmen, 
entrusted  with  the  destinies  of  their  fellow-subjects  of  all  ranks 
and  conditions,  could  not  leap  to  the  dogma  of  the  religious  so¬ 
cieties,  that  slavery  must  be  abolished  without  qualification,  and 
the  consequences  left  to  chance.  Anarchy,  rebellion,  and  mur- 

*  Lord  Howick’s  Speech,  May  14,  1833. 

t  Lord  Stanley’s  Speech,  May  14,  1833. 
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der,  were,  in  their  eyes,  evils  of  no  less  enormity  than  slavery 
itself.  A  safe  way  out  of  the  labyrinth  might  be  found  ;  to  fire 
the  building  for  the  sake  of  escape,  would  be  the  stratagem  of 
desperate  men,  but  not  of  a  wise  government. 

Inquiry  was  the  first  step  that  was  adopted.  Committees  of 
both  llouses  were  appointed,  and  members  of  the  Cabinet  placed 
upon  each.  The  evidence  before  these  committees  was  at  once 
appalling  and  satisfactory.  The  evils  of  slavery  were  fully  proved. 
But  it  was  likewise  shown  that  many  of  the  blacks  had  acquired, 
under  benevolent  masters,  very  considerable  property  ;  that  mi¬ 
gratory  gangs  worked  for  wages  with  great  benefit  to  their  em¬ 
ployers  and  themselves ;  that  Baptist  and  other  ^Missionaries  had 
taught  the  most  intelligent  among  them  the  privileges  of  the 
Christian  faith,  and  the  duties  of  free  subjects.  In  short,  it  was 
proved,  to  the  conviction  of  the  Cabinet,  that  the  experiment  of 
emancipation  did  not  involve  either  political  anarchy  or  social 
annihilation. 

It  is  not  necessary,  in  this  place,  to  discuss  the  particular 
merits  of  the  plan  brought  forward  by  the  government  for  the 
emancipation  of  the  slaves.  That  plan  was  afterwards  greatly 
moditied.  Instead  of  a  loan  of  Fifteen  Millions,  to  be  repaid  by 
the  labour  of  the  slaves,  the  magnificent  sum  of  Twenty  Millions 
was  gnmted  by  the  Commons  of  England,  as  their  share  of  the 
loss  to  be  incurred  by  emancipation :  the  period  of  twelve  years 
was  reduced  to  seven,  and  the  seven  were,  in  fact,  no  more  than  five. 

Be  the  merits  of  the  machinery  what  they  may,  no  one  can  deny 
the  boldness  of  conception  by  which  this  scheme  was  marked. 
No  less  than  Eight  Hundred  Thousand  human  beings  were,  in  a 
few  years,  to  be  raised  from  slavery  to  freedom ;  their  children 
were  ail  to  be  born  free ;  a  community  of  freemen  was  to  be 
established  in  all  the  colonies  of  the  British  crown ;  and  the  vain 
boast  of  the  American  constitution,  that  all  men  are  equal,  was 
to  become  a  reality  for  the  subjects  of  the  King  of  England. 
The  nation,  which  had  incurred  eight  hundred  millions  of  debt 
for  the  sake  of  maintaining  its  independence,  or  its  power  by  war, 
added  twenty  millions  to  that  debt  for  the  sake  of  humanity  and 
conscience,  in  peace.  Pressed  by  no  insurrection,  in  no  penury 
of  resources,  in  no  failure  of  military  force.  Great  Britain  de¬ 
clared  herself  ready  for  any  saciificc  cf  wealth,  or  even  any 
hazard  of  diminished  Empire,  in  order  to  abolish  all  distinction  of 
race  or  colour,  and  establish  for  ever  the  freedom  of  her  negro 
subjeets. 

The  Tory  party  looked  on,  cautiously  and  coldly,  while  this 
measure  was  making  its  way  through  Parliament.  Lord  Ellen- 
borough  denounced  its  introduction  as  hazardous  and  prema- 


264 


Earls  Grey  and  Spencer. 


Jan. 


tore;  had  the  West  Indian  interest  thought  itself  equal  to  re¬ 
sistance,  it  was  tolerably  clear  that  factiovjs  aid  would  not  have 
been  wanting  ;  when  that  interest  accepted  the  Twenty  Millions, 
the  party  reluctantly  acquiesced  in  the  emancipation  of  the 
blacks. 

The  discussions  of  this  year  e.xhihitcd  in  a  strong  light  the 
debating  ability  of  Lord  Stanley.  At  the  commencement  of  the 
session,  he  overpowered  the  Irish  Repealers  by  his  vehement  in¬ 
vective  ;  afterwards,  he  carried  on  at  the  same  time  the  Church 
Temporalities  Bill  of  Ireland,  and  the  Slavery  Abolition  Bill, 
■with  unrivalled  clearness  of  statement,  readiness  of  reply,  and 
facility  of  mantiging  the  details  of  complicated  measures. 

In  the  same  year  the  Bank  Charter  was  renewed.  Lord  Althorp 
maintained  sound  views  on  the  subject  of  currency,  in  accordance 
with  those  of  Mr  Horner,  Mr  Huskisson,  Lord  Grenville,  Lord 
Lansdowne,  Mr  Ricardo,  and  Sir  Robert  Peel.  The  details  of 
the  measure  do  not  require  any  notice  here. 

The  renewal  of  the  Charter  of  the  East  India  Company  was 
the  occasion  of  a  greater  cliange.  '1  he  commercial  character  of 
that  Company  was  extinguished.  The  trade  to  China  was  thrown 
open.  The  English  merchant  was  free  to  carry  on  his  commer¬ 
cial  speculations  with  a  nation  of  three  hundred  millions.  The 
East  India  Company  remained  the  Sovereign  of  India  on  terms 
which,  after  some  negotiation,  appear  to  have  been  considered 
on  both  sides  equitable  and  just.  Thus,  this  great  change  was 
accomplished  among  the  minor  achievements  of  the  government 
of  Lord  Grey. 

The  prominent  question  for  Parliamentary  discussion  in  1834, 
was  the  Bill  for  the  Amendment  of  the  Poor  Laws. 

It  is  o!)viou8  that  a  poor  man,  and  a  pauper,  are  in  different 
stations  of  life.  A  day-labourer  may  be  poor  ;  but  so  long  as  he 
lives  on  his  earnings,  he  docs  not  differ,  in  the  character  of  his 
employment,  from  the  lawyer,  the  physician,  or  the  tradesman, 
who  receives  his  yearly  income  from  the  proceeds  of  his  industry. 
The  pauper  has  no  such  resource.  In  failure  of  all  means  of 
support,  he  applies  to  the  community  for  sustenance — the  com¬ 
munity  thus  appealed  to  gives  him  work  and  maintenance  if  he 
is  able  to  labour,  maintenance  alone  if  he  is  unable.  Such  was 
the  principle  of  the  Poor  Law  of  Elizabeth.  Founded  on  wise 
and  benevolent  views,  it  directed  that  the  overseers  of  parishes 
should  relieve  the  infirm  and  the  young,  who  could  earn  little  or 
nothing  for  themselves,  and  should  set  the  able-bodied  to  work. 

In  an  evil  hour,  this  law  was  perverted  to  far  different  pur- 

{)0scs.  It  was  meant  for  the  pauper — it  was  applied  to  the 
abourer.  When,  during  the  war,  food  became  dear,  it  occurred 
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to  some  volunteer  legislators,  that  if,  instead  of  raising  wages,  the 
labourers  received  support  for  their  families  from  the  poor  rates, 
the  purpose  of  enabling  the  labouring-classes  to  live,  would  be 
attained  at  the  smallest  cost  to  the  owners  and  occupiers  of 
land.  This  plan  received  the  approbation  of  Mr  Pitt ;  and  every 
obstacle  w’hich  the  law  interposed  to  prevent  the  substitution  of 
rates  for  wages  was  thrown  down,  to  favour  the  progress  of  the 
scheme.  'I'he  act  of  George  the  First,  enabling  the  parishes  to 
restrict  relief  of  the  able-bodied  to  the  workhouse,  was  repealed. 
Magistrates  laid  down  rules  for  the  distribution  of  public  funds, 
and  published  tables  for  the  guidance  of  overseers,  founded  on 
the  numbers  of  a  labourer’s  family,  and  the  price  of  the  peck  of 
flour. 

By  this  system,  society  was  placed  in  the  greatest  peril.  Ac¬ 
cording  to  the  natural  distribution  of  wages  and  labour,  a  young 
man  earning  the  value  of  his  work,  is  obliged  to  calculate,  before 
he  marries,  whether  those  earnings  will  enable  him  to  support  a 
wife,  and  bring  up  a  family  of  children,  until  those  children  are 
able  to  earn  their  own  subsistence.  This  forethought  marks  him 
for  a  reasonable  being,  and  keeps  up  in  the  community  of  la¬ 
bourers  to  which  he  belongs,  that  power  of  commanding  adequate 
food,  house-room,  and  raiment,  which  constituted  comfort  in  his 
own  vast  and  important  class.  But  when  his  wages  are  measured 
by  the  lowest  amount  of  money  on  which  he  can  live,  and  the 
provision  for  a  married  couple  is  made  by  the  parish,  all  motive 
for  provident  forethought  is  taken  away,  and  the  temptation  to 
early  marriage,  strong  enough  in  itself,  has  no  counterbalancing 
fear.  Want  cannot  afflict  the  favourite  of  the  law  ;  no  starving 
children  will  reproach  him  with  exposing  them  to  hunger  and 
nakedness.  The  state  offers  a  premium  to  all  who  marry.  Thus, 
to  quote  a  trite  instance — two  labourers  were  thrashing  together 
in  a  barn,  their  day’s  work  was  the  same,  the  value  of  their  la¬ 
bour  to  their  employer  exactly  the  same  ;  yet,  one  received  only 
eight  shillings  for  a  week’s  work,  the  other  received  fifteen. 
The  reason  was,  that  one  was  single,  the  other  married. 

It  is  obvious  that  such  a  system  must  produce  more  labourers 
than  could  find  profitable  employment.  This  was  in  fact  the  case. 
Forty  or  fifty  labourers  were  to  be  found  in  a  parish,  whom 
no  employer  wished  to  hire ; — who  lowered  the  general  value 
of  labour,  the  only  commodity  the  poor  man  has  to  sell,  and  by 
absorbing  a  large  sum  in  poor-rates,  diminished  the  whole  fund 
applicable  to  the  commodity  which  the  employer  wishes  to  buy. 

Such  was  the  general  and  indirect  evil.  The  collateral  con¬ 
sequences  were  not  less  mischievous.  The  idle  father  of  a  large 
family,  paid  by  the  head  for  the  number  of  his  children,  divided 
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the  painful  toil  of  the  industrious  peasant,  who,  with  a  less  family, 
received  four  shillings  a-week  less  than  his  dissolute,  lazy 
neighbour.  The  employer,  breaking  off  the  old  endearing  con¬ 
nexion  between  the  farmer  and  his  men-servants,  turned  off  his 
labourers  in  hard  weatlicr,  to  live  upon  parish  allowance.  Gangs 
of  men,  young  and  old,  under  a  timid  overseer,  neglected  the 
parish  road  they  were  put  to  mend,  and,  combining  together  in 
crowds,  planned  a  scheme  of  poaching  and  drinking  for  the  night. 
Theft  and  housebreaking  succeeded  to  idleness  and  poaching; 
the  law  lost  all  authority,  and  if  any  active  landow  ner,  clergyman, 
or  farmer,  attempted  to  check  this  career,  a  benevolent  magis¬ 
trate  was  to  be  found  at  no  great  distance,  who  had  no  scruple 
in  taxing  his  neighbours,  to  gain  among  the  lazy  and  profligate 
the  title  of  the  poor  man’s  friend. 

Such  was  the  evil  with  which  the  ministry  of  Lord  Grey  had 
to  deal.  iMr  Canning  and  Sir  Robert  Peel  had  declined  or 
evaded  that  which  was  at  once  the  most  diilicult  of  invidious 
tasks,  and  the  most  imperative  of  patriotic  duties.  The  evil  bad 
gathered  strength  by  neglect ;  the  riots  of  1830  were  but  a  slight 
symptom  of  the  disorders  which  must  overtake  the  country  if 
that  duty  was  much  longer  neglected. 

Tlie  first  step  in  this,  as  in  other  instances,  was  to  inquire — 
the  Bishops  of  London  and  Chester,  Mr  Sturges  Bourne,  Mr 
Senior,  and  other  gentlemen,  were  established  Commissioners  of 
inquiry,  in  order  to  ascertain  the  chief  defects  in  the  administra¬ 
tion  of  the  poor-law’,  and  the  mode  of  amending  them.  The 
Poor-Law  Amendment  Bill  was  framed  on  their  Report.  The 
management  of  relief  was  confided  to  district  boards,  instead  of 
parocliial  vestries ;  the  principle  of  local  representation  was 
maintained,  but  some  additional  infiuence  was  given  to  the 
owners  of  land;  the  law  of  George  the  I.,  enabling  the  guardians 
to  give  relief  in  the  workhouse,  was  restored;  a  central  board  of 
commissioners,  appointed  by  the  government,  was  entrusted  with 
the  power  of  framing  general  rules,  and  of  watching  over  the 
local  administration,  without  any  authority  to  order  relief  in  in¬ 
dividual  cases. 

The  first  operation  of  this  law  was  salutiu-y.  Farmers  ex¬ 
pended  large  additional  sums  in  wages.  The  rates  for  the  relief 
of  the  poor  were  reduced  by  the  sum  of  two  millions  sterling ; 
but  it  is  probable  that  a  larger  sum  than  two  millions  was  added 
to  the  expenditure  for  wages.  Healthy,  industrious  labour  for 
wages,  took  the  place  of  idle,  loitering,  nominal  work,  paid  by 
the  parish  officers  under  the  name  of  relief. 

I'he  greatest  question  which  lay  before  the  Parliament  and 
the  people  of  Great  Britain,  after  the  passing  of  the  Reform  Bill, 
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still  remains  to  be  considered.  Ireland  had  been  from  the  period 
of  the  union  a  source  of  dispute  and  of  weakness ;  a  theme  for 
eloquence  in  Parliament,  a  theatre  of  bloodshed  in  her  valleys  ;  a 
name  of  terror  to  fanatical  Protestants ;  a  reality  of  suffering  to 
the  peasant  Catholics ;  a  great  Church  Establishment  for  a  fifth  or 
a  tenth  of  her  people ;  large  landed  proprietors  totally  unac¬ 
quainted  with  the  condition  of  their  tenants  ;  laws  for  punishing 
the  people,  enacted  by  party  violence,  and  administered  by  party 
insolence ;  famine,  discontent,  insecurity,  deeds  of  atrocity, 
wrongs  unredressed,  justice  distrusted,  the  demagogue  powerful 
with  the  millions,  the  government  relying  on  the  bayonet — such 
were  some  of  the  features  of  Ireland  from  1801  to  1829. 

Let  us  shortly  notice  the  history  of  Homan  Catholic  Emanci¬ 
pation,  in  order  to  understand  the  Irish  difficulty  with  which 
Lord  Grey  had  to  deal.  That  measure  had  been  proposed 
to  George  the  Third  by  ilr  Pitt  when  in  office,  and  abandoned 
by  him  as  soon  as  he  had  retired  fiom  power.  It  was  proposed 
by  Mr  Fox  in  1805;  by  Mr  Grattan  in  subsequent  years;  by 
Mr  Plunkett,  by  Sir  Francis  Burdett,  and  partially  by  Mr  Can¬ 
ning.  For  about  fifteen  years  it  was  an  open  question  in  the 
Cabinet.  Mr  Secretary  Canning  supported,  Mr  Secretary  Peel 
opposed,  the  Roman  Catholic  claims. 

After  Mr  Canning’s  death  the  same  division  existed  in  the 
cabinet.  Distracted  councils  made  a  distracted  country.  At 
length  Mr  O’Connell  procured  himself  to  be  elected  member  for 
the  county  of  Clare ; — assailed  the  English  government  and  par¬ 
liament  in  the  most  inflammatory  language  ;  and  by  means  of  a 
well-organized  association  brought  Ireland  to  the  verge  of  civil 
war.  Then  the  Tory  ministry  relented.  That  which  had  been 
refused  to  petitions  and  supplications  ;  to  offers  of  a  vote  on  the 
appointment  of  their  Bishops ;  to  the  arguments  of  Mr  Fox,  the 
iusj)iration  of  Grattan,  the  eloquence  of  Plunkett ; — that  which 
twenty-three  years  of  rational  discussion,  and  the  authority  of 
the  greatest  of  English  statesmen  had  not  obtained,  was  yielded 
to  the  array  of  embattled  multitudes,  and  the  threats  of  impend¬ 
ing  rebellion.  Catholic  Emancipation  was  granted ;  but  the 
same  want  of  foresight  which  had  marked  the  resistance,  accom¬ 
panied  the  concession.  The  Roman  Catholic  Relief  Act  itself 
was  the  trophy  and  the  triumph  of  popular  agitation.  Other 
questions  were  left  unsettled  ;  the  Protestant  Church  was  left  to 
support  itself  by  tithe  and  church  cess  levied  upon  the  Roman 
Catholic  majority.  Nothing — for  next  to  nothing — was  done  for 
Education  ;  Roman  Catholics  obtained  no  practical  boon,  either 
in  offices,  diminution  of  burthens,  or  social  improvement.  It 
was  as  if  a  farmer  in  America  had  cleared  his  land  of  the  trees 
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which  shut  out  the  sun  and  air,  but  had  omitted  to  plough  or  to 
sow,  and  had  looked  for  a  harvest  of  plenty  from  the  spontaneous 
bounty  of  heaven.  The  case  was  even  worse  than  this.  Popular 
agitation ;  monster  meetings ;  violent  speeches,  had  brought 
about  a  concession  of  legal  equality.  Why  not  try  the  same 
means  to  procure  a  redress  of  remaining  grievances? 

This  obvious  corollary  followed  the  government  proposition. 
The  Irish  were  too  quick  in  intellect,  and  too  much  elated  by 
success,  not  to  try  the  experiment  of  further  menace.  The  col¬ 
lection  of  tithe  was  a  tempting  topic  for  an  orator,  a  sore  griev¬ 
ance  for  the  people.  The  ragged  peasant  forced  to  pay  his 
penny  to  a  Chureh,  which  in  his  eyes  was  heretical  and  reprobate, 
was  easily  moved  to  oppose  the  exaction.  Passive  resistance  was 
the  signal.  The  conflict  which  had  been  carried  on  for  equal 
rights  had  raged  in  public  meetings,  in  assemblies  of  men  con¬ 
vened  for  the  purpose  of  denouncing  an  unjust  law,  and  petition¬ 
ing  for  redress.  The  tithe  agitation  raged  in  every  farm  and 
upon  every  field,  in  the  depth  of  the  valley,  upon  the  top  of  the 
mountain.  Whenever  the  tithe  collector  appeared,  accompanied 
pci  haps  by  a  brigade  of  constables,  perhaps  by  a  troop  of  horse, 
the  cattle  were  driven  away ;  the  peasantry  were  summoned  by 
signal  from  hill  to  hill  ;  loud  execrations  followed  the  ministers 
ot  the  law,  and  bloodshed  was  often  the  result.  A  miserable 
peasantry,  thus  excited  in  their  homes,  and  instigated  by  their 
leaders,  could  not  restrain  their  passions  within  the  channel  which 
had  been  marked  out  for  their  resistance.  Fearful  assaults, 
atrocious  murders,  deadly  conflicts,  spread  over  the  southern 
counties  ;  the  government  was  powerless  for  repression  ;  and  the 
agitators  themselves  in  vain  denounced  the  transition  from  sedi¬ 
tion  to  bloodshed.  Still  the  crime  increased,  and  deeds  of  the 
most  horrible  atrocity  were  accompanied  by  a  savage  spirit  of 
insult  to  the  victims. 

The  government  of  Ireland,  under  Lord  Anglesey,  had  been 
to  the  end  of  the  year  1832,  employed  chiefly  in  two  great  mea¬ 
sures.  One  of  these  was  the  Irish  Reform  Rill,  by  which  the 
close  boroughs  of  Ireland  were  opened  ;  the  right  of  election 
was  extended  from  the  sovereign  and  twelve,  a  common  number 
even  in  the  larger  towns,  to  all  householders  of  ten  pound  a- 
year,  and  an  additional  member  was  given  to  four  of  the  great 
towns. 

The  other  important  measure  adopted  by  the  Irish  government 
was  the  scheme  for  National  Education.  'I'he  Board  composed 
of  Protestants  and  Catholics,  nearly  as  it  now  exists,  was  esta¬ 
blished.  Under  their  auspices  a  system  of  instruction  was  adopted, 
of  which  the  Roman  Catholic  children  could  partake,  without 
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offence  to  their  parents  or  their  priests.  Against  this  scheme 
'was  directed  the  cry  of  Bible  mutilation.  The  Bishops  in  the 
House  of  Lords  denounced  it.  But  the  foundation  was  laid  for 
the  mixed  education  of  the  people  of  Ireland,  and  the  moral 
improvement  of  the  rising  generation. 

Still,  however  useful  these  measures  might  be  for  the  future, 
the  Ministry  which  had  carried  the  Reform  Act  found  the  tithe 
war  making  fearful  progress,  'and  the  great  problem  of  the 
government  of  Ireland  still  unsolved. 

^^’hatever  might  be  the  measures  best  adapted  for  the  perma¬ 
nent  happiness  of  Ireland,  it  was  necessary  to  encounter  the 
pressing  and  predominant  evil.  Life  was  insecure.  No  enjoy¬ 
ment  of  political  rights,  no  encouragement  to  peaceful  industry, 
no  removal  of  glaring  inequalities,  could  succeed,  while  the  sub¬ 
ject  could  not  feel  secure  in  his  field,  on  the  road,  in  his  bed. 
Lord  Anglesey  had  conceived  the  largest  schemes  for  the  arrange¬ 
ment  of  the  Protestant  and  Roman  Catholic  Churches,  without 
injury  to  any  living  individual.  He  had  drawn  an  outline  of  mea¬ 
sures  for  the  future  improvement  of  the  country.  But  he  saw 
that  it  was  necessary  to  put  down  the  spirit  of  general  sedition 
and  local  outrage.  He  did  not  hesitate,  therefore,  to  recommend 
w  hat  was  afterw'ards  called  the  Coercion  Act. 

The  effect  of  this  law  was  immediate.  The  murderers  and 
‘  predial  agitators  ’  were  intimidated.  Life  and  property  were 
again  restored  to  their  ordinary  security.  It  became  possible  to 
sow  the  seeds  of  improvement;  for  the  soil  which  was  lately 
covered  by  the  waters  of  strife,  was  made  fit  for  its  reception. 

A  plan  was  devised  for  removing  some  of  the  more  glaring 
deformities  of  the  Irish  Church.  Church  cess  was  altogether 
abolished.  Ten  Bishoprics  were  suppressed,  the  incomes  of  the 
clergy  were  subjected  to  a  graduated  income-tax.  This  plan 
received  the  unanimous  support  of  the  Cabinet,  and  was  carried 
in  both  Houses  of  Parliament. 

Still,  the  Church  Establishment  of  Ireland  remained  theJChurch 
of  one-eighth  of  her  people.  The  religious  instructors  of  the 
majority  were  left  dependent  on  voluntary  contribution.  If 
Church  Establishments  were  a  good,  why  leave  the  priests  of 
.  the  great  majority  dependent  on  the  charity  of  their  flocks  ?  If 
Church  Establishments  were  an  evil,  why  leave  so  gross  an  in¬ 
stance  of  pay  without  congregations  as  the  Protestant  Church  ? 
The  opinions  of  some  members  of  the  Cabinet  were  known  to  be 
in  favour  of  a  reduction  of  the  Establishment.  Lord  Wellesley, 
who  had  succeeded  Lord  Anglesey  as  lord-lieutenant,  had  ad¬ 
vised,  in  January  1834,  the  issuing  of  a  Commission  to  ascertain 
the  respective  numbers  of  h'piscopalians,  Presbyterians,  and 
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Rom<'in  Catholics.  Mr  Ward  had  g^iven  notice  of  a  motion  for 
a  day  in  May,  respecting  the  Irish  Church.  But  it  now  became 
obvious  that  Lord  Stanle}',  Lord  Uipon,  the  Duke  of  Richmond, 
and  Sir  James  Graham,  would  admit  of  no  further  measures 
respecting  the  ecclesiastical  establishments  in  Ireland.  Lord 
Stanley,  Sir  James  Graham,  and  Lord  Hipon  tendered  their 
resignations.  They  were  accepted  by  Lord  Grey.  The  Duke 
of  Richmond,  who  had  been  absent  in  Paris,  followed  the 
example  of  Lord  Stanley. 

The  Commission  advised  by  Lord  Wellesley  was  now  issued  ; 
and  it  was  hoped  that  the  administration  of  Lord  Grey  might 
have  the  glory  of  settling  the  long  vexed  question  of  Ire¬ 
land.  But  it  was  not  to  be  so.  Lord  Grey  wdshed  to  renew 
the  Coercion  Bill  for  a  year  longer ;  Lord  Althorp,  refusing  to 
concur,  tendered  his  resignation.  Lord  Grey  sent  his  own  with 
that  of  Lord  Althorp  to  Windsor. 

Let  us  now  consider,  in  as  far  as  a  short  experience  will  allow 
us,  the  effect  of  the  measures  of  which  we  have  traced  the 
outline. 

The  great  measure  of  Parliamentary  Reform  has  now  been  in 
operation  for  about  thirteen  years.  The  I'ory  predictions  of 
destruction  to  the  Monarchy  and  ruin  to  the  Church  have  been 
signally  falsified.  The  institutions  of  the  country  have  been 
more  secure  ;  the  consent  of  the  people  to  the  acts  of  their  repre¬ 
sentatives  lias  been  more  readily  ascertained  ;  the  power  of  great 
men  to  send  their  nominees  to  Parliament  has  been,  to  say  the 
least,  greatly  curtailed.  The  representatives  of  the  seats  of  our 
Manufactures,  hav’e  brought  to  the  discussions  of  the  House  of 
Commons  much  practical  knowledge,  and  much  enlightened 
argument,  'i  he  House  of  Commons  has  been  rendered  a  more 
adequate  expression  of  the  sense  of  the  nation, — consisting  as  it 
does  of  Commercial  and  Manufacturing,  as  w’ell  as  Agricultural 
communities. 

The  want  of  adjustment  in  the  plan  of  reform  adopted  to  any 
theory  of  representation,  was  supposed  by  many  ardent  Reformers, 
as  well  as  by  many  sagacious  Tories,  to  be  a  capital  defect. 
But  the  one  party  has  been  disappointed,  and  the  other  surprised, 
by  the  result.  It  is  quite  true,  that  had  England  never  sent 
members  to  Parliament,  it  would  have  been  absurd  to  have  allotted 
the  same  number  of  members  to  Harwich  and  Ohippenham,  as  to 
Middlesex  and  the  West  Riding  of  Yorkshire.  But,  in  a 
country  like  ours,  usage  and  prescription,  which  for  five  cen¬ 
turies  had  preserved  Old  Sarum,  was  held  a  good  plea  for  many 
inequalities  in  the  new  system. 
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The  language  of  Lord  Althorp,  himself  a  strong  reformer,  was 
well  calculated  to  check  the  desire  for  further  change.  On  Mr 
Grote’s  motion  for  the  introduction  of  the  Ballot  in  1838,  he 
thus  expressed  himself — 

‘  Since  he  had  had  the  honour  of  a  seat  in  that  house,  there  had  been 
one  flivision  on  this  question,  on  the  motion  of  an  hon.  and  learned  gen¬ 
tleman  opposite,  (Mr  O’Connell,)  in  which  he  had  voted  for  the  adoption 
of  the  ballot,  and  he  had  since  expressed  himself  in  favour  of  that  mode 
of  taking  votes  ;  but  he  had  never  stated  or  urged  it  as  a  sine  qua  non 

of  good  government . When  the  question  of  lleform  of 

Parliament  was  before  the  House,  though  there  were  some  who  wished 
that  that  measure  should  have  gone  a  great  deal  further,  there  was  a 
readiness,  for  the  sake  of  the  great  measure  of  Reform,  to  abandon  the 
ballot ;  that  was,  in  fact,  the  universal  feeling  of  the  country.  If  that 
was  the  case,  if  they,  uniting  with  the  great  majority  of  reformers,  (for 
those  who  espoused  the  ballot  were  not  the  majority  of  the  reformers.) — 
if,  uniting  with  them,  they  oI)taincd  the  measure  of  Reform,  it  could  not 
be  right  and  proper,  or  just  and  fiiir,  to  turn  round  and  say,  “  having 
obtained  this  advantage,  we  will  make  use  of  it  in  order  to  obtain  the 
ballot.’’  It  had  been  stated  by  the  hon.  member  who  brought  forward 
this  motion,  that  when  his  noble  friend  introduced  the  Reform  Rill,  he 
said  that  this  was  a  question  not  immediately  connected  with  that  mea¬ 
sure.  Rut  he  appealed  to  every  gentleman  who  was  in  the  la:  t  Parlia¬ 
ment,  and  who  knew  the  whole  proceedings  while  the  question  of  Reform 
was  going  on,  whether  the  promoter  of  that  measure  did  not  contend, 
that,  as  far  us  the  representation  of  the  people  was  concerned,  it  was 
considered  and  proposed  as  a  final  measure.  lie  had  stated  that  fre¬ 
quently  to  the  House.  It  might  be  said,  undoubtedly,  that  the  vote  he 
should  give  to-night  would  be  inconsistent  with  that  which  he  had  given 
on  the  motion  of  the  hon.  and  learned  gentlemen  ;  but  if  he  were  now 
to  vote  for  the  motion  of  the  hon.  gentleman,  he  should  be  acting  more 
inconsistently  with  every  thing  he  had  stated  during  the  whole  progress 
of  the  measure  of  Reform.’  • 

Thus,  Lord  Althorp  interpreted  more  extensively  than  any 
one  has  done  since,  the  virtual  engagement  that  the  Keform  Bill 
was  to  be  carried  as  a  final  measure. 

His  declarations,  those  of  Lord  Grey,  and  those  which  have 
been  since  made,  seem  to  have  set  at  rest  the  formidable  pro¬ 
posal  of  a  New’  Reform  Bill.  During  the  last  five  years,  no  serious 
discussion  has  taken  place  in  the  House  of  Commons  upon  ex¬ 
tension  of  suffrage,  or  the  duration  of  Parliament.  These  seem 
to  have  settled  down  into  acquiescence,  more  or  less  cordial,  in 
the  settlement  of  1832.  Few  examples  will  be  found  in  history 
of  so  great  a  change,  accomplished  with  so  little  disturbance. 


*  Hansard,  third  scries,  Vo\  xvii.  p.  657. 
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The  importance  of  the  reform  effected  in  the  representation, 
can  only  be  measured  in  a  long  course  of  years.  On  the  one 
hand,  it  must  be  admitted  that  the  influence  of  a  free  press,  and 
the  long  habits  of  Parliamentary  discussion,  mitigated  the  evils 
of  a  sham  representation.  On  the  other  hand,  the  change  made 
was  of  such  a  nature  that  the  influence  of  properly  was  rather 
diffused  than  diminished.  But  the  intelligence  and  union  of  the 
new  classes  of  voters  will,  in  any  future  struggle,  ensure  the  as¬ 
cendency  of  the  public  cause  against  the  cause  of  any  court,  or 
any  class,  or  any  individual.  It  is  only  when  the  people  them¬ 
selves  are  divided  or  indifferent,  that  partial  interests  will  have  a 
chance  of  success. 

The  abolition  of  Slavery  will  ever  be  one  of  the  most  remarkable 
events  in  the  history  of  mankind.  The  conversion  of  the  great 
majority  of  the  inhabitants  of  onr  West  India  Islands  from  slaves 
into  freemen — the  short  period  in  which  the  change  was  accom¬ 
plished — the  voluntary  gift  of  Twenty  Millions  sterling  for  so 
generous  a  purpose — the  acquiescence  of  a  body  of  men  w  ho  had 
hitherto  resisted  any  invasion  of  that  which  they  deemed  their 
property — the  peaceable,  honest,  Christian  joy  of  the  emanci¬ 
pated  negro,  free  from  scoutge,  free  from  outrage — the  e.xchange 
of  slavish  fears  and  disguised  hatred,  for  willing  obedience  to  law 
and  the  bonds  of  brotherly  love — these  are  events  in  the  history 
of  a  nation  which  indeed  show  that  peace  has  her  victories ! 

Of  the  other  great  changes  introduced  under  the  administra¬ 
tion  of  Lord  Grey  and  Lord  Althorp,  we  have  scarcely  room  to 
speak.  The  retrenchment  of  useless  offices — the  reduction  of 
salaries — the  opening  of  the  China  trade — the  review  of  the  Bank 
Charter — the  restoration  and  amendment  of  the  Poor  Laws — 
the  mitigation  of  the  Criminal  Law — the  improvements  in  other 
departments  of  law  and  administration — will  have  their  place  in 
the  history  of  these  times.  When  compared  with  the  doings  of 
any  Tory  administration,  during  any  four  years,  or  any  forty 
years  of  their  rule  previously  to  the  Reform  Act,  the  measures 
introduced  and  carried  by  a  Whig  government,  between  Novem¬ 
ber  1830  and  November  1834,  appear  truly  astonishing. 

But,  for  our  imperfect  and  limited  sketch,  it  is  more  appropriate 
to  notice  the  spirit  in  which  these  measures  were  proposed,  than 
to  portray,  with  correctness,  their  separate  details.  'That  spirit 
was  the  spirit  of  English  freedom,  for  which  Hampden  and 
Sydney  laid  down  their  lives;  for  the  sake  of  which  a  faithless 
King  was  banished,  and  the  power  of  France  successfully  defied. 
It  was  that  spirit  which  roused  Chatham  to  oppose  the  oppres¬ 
sion  of  America,  and  Fo.x  to  vindicate  the  outraged  constitution 
of  his  country.  Lord  Grey  learned  from  Fox,  as  Fox  had  learned 
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from  Burke,  the  task  of  defending  and  improving  the  laws  of 
’England  ;  the  limits  to  which  popular  rights  should  he  carried ; 
and  the  hounds  within  which  popular  license  should  be  restrained. 
It  was  neither  for  democracy  nor  aristocracy,  not  for  the  liberty 
of  ancient  republics  nor  for  the  perfection  of  an  ideal  com- 
monw’ealth,  that  Lord  Grey  and  Lord  Spencer  administered 
the  affairs  of  England.  It  was  to  purify  and  to  maintain  the 
English  constitution  that  they  gave  their  lives  to  labour,  and 
exposed  their  names  to  the  reproach  of  the  prejudiced,  the  timid, 
and  the  interested. 

We  have  said,  at  the  commencement  of  this  article,  that  the 
time  has  not  arrived  for  biography.  When  that  time  shall  come 
we  have  no  fears  that  the  reputation  of  the  statesmen,  who  have 
lately  been  removed  from  among  us,  will  be  diminished  by  the 
more  intimate  knowledge  of  their  lives.  The  publication  of  the 
Diaries  and  Memoranda  of  Sir  Samuel  Romilly,  by  his  sons,  has 
tended  to  throw  a  fuller  light  upon  the  pure  integrity,  the  scorn 
of  baseness,  the  love  of  truth,  and  the  enlightened  opinions  which 
distinguished  that  excellent  man.  The  records  of  the  early  stu¬ 
dies,  and  mature  efforts,  of  Mr  Horner,  have  preserved,  for  last¬ 
ing  memory,  the  example  of  an  understanding  almost  mathema¬ 
tical  in  the  strictness  and  severity  of  its  political  reasoning,  com¬ 
bined  with  a  soul  the  most  lofty  in  its  aspirations,  the  most  in¬ 
dignant  in  its  hatred  of  oppression,  and  the  most  disinterested  in 
the  pursuit  of  the  people’s  welfare.  Neither  of  these  men  be¬ 
longed,  by  any  hereditary  tie,  to  the  Whig  party ;  they  joined 
it  from  sympathy  in  a  public  cause,  and  were  faithful  to  that 
party,  and  that  cause,  to  the  last  moment  of  their  lives.  Earl 
Grey  and  Earl  Spencer  were  Whigs  from  their  first  arriving  at 
an  age  to  take  an  interest  in  political  questions.  But  their  ma¬ 
ture  convictions  did  not  belie  their  early  impressions.  When 
Lord  Grey,  at  sixty-six  years  of  age,  undertook  a  difficult  and 
responsible  office ;  and  when  Earl  Spencer,  relinquishing  the 
calm  tenor  of  his  private  life,  gave  up  his  beloved  pursuits  for  a 
great  duty,  and  a  manifest  peril — they  relied  on  the  patriotism 
and  zeal  of  the  Whig  party.  Men  may  differ  about  the  wisdom 
of  their  parliamentary  measures,  or  the  ability  of  their  civil  ad¬ 
ministration  ;  but  the  noble,  exalted,  stainless  spirit  of  these  two 
men,  must  always  be  venerated  as  long  as  public  virtue  is  ad¬ 
mired,  and  the  name  of  England  has  its  place  in  history. 
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